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United States Cirrnit Court of Appeals 
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FREDERICK JOHN WOLFE, 
Petitioner, 
vs. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


UPON PETITION TO REVIEW A DECISION OF THE TAX COURT 
OF THE UNITED STATES 


BRIEF FOR PETITIONER 


STATEMENT OF THE PLEADINGS AND FACTS DIS- 

CLOSING THE BASIS UPON WHICH IT IS CONTENDED 

THAT THE TAX COURT OF THE UNITED STATES HAD 

JURISDICTION AND THAT THIS COURT HAS JURIS- 

DICTION UPON PETITION TO REVIEW THE DECISION 
IN QUESTION 


Jurisdiction of The Tax Court of The United States 


1. The statutory provisions believed to sustain the 
jurisdiction of The Tax Court of The United States. The 
statutory provisions believed to sustain the jurisdiction of 
The Tax Court of The United States are sections 272 (a) (1) 


y 
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and 1101 of the Internal Revenue Code! (Title 26, United 
States Code). Prior to December 11, 1944, the respondent 
determined that there was a deficiency in respect of the 
tax imposed by Chapter 1 of the Internal Revenue Code 
(Title 26, United States Code) and on December 11, 1944, 
he sent notice (R. pp. 9-12) of such deficiency to the peti- 
tioner by registered mail. Within ninety days after such 
notice was mailed, on March 5, 1945 (R. p. 2), the petitioner 
filed a petition (R. pp. 4-8) with The Tax Court of The 
United States? for a redetermination of the deficiency. 


2. The pleading necessary to show the jurisdiction of 
The Tax Court of The United States. The pleading neces- 
sary to show the jurisdiction of The Tax Court of The 
United States is the petition (R. pp. 4-12). 


Jurisdiction of This Court 


1. The statutory provisions believed to sustain the 
jurisdiction of this Court. The statutory provisions be- 
lieved to sustain the jurisdiction of this Court are sections 
1141 and 1142 of the Internal Revenue Code? (Title 26 of 
the United States Code). The decision of The Tax Court 
of The United States was rendered, after February 26, 
1926 and after June 6, 1932, on April 1, 1947 (R. p. 40). 
The office of the collector of internal revenue to which was 
made the return of the tax in respect of which the hability 
arises was the Office of the Collector of Internal Revenue 
for the Sixth District of California (R. pp. 4, 12, 16). Said 
Collector’s office is located in the Ninth Judicial Cireuit of 


1The Tax Court of The United States is referred to in the sections 
cited as “The Board of Tax Appeals”. The name was changed by 
section 504 (a) of the Revenue Act of 1942 (Section 504 (a), Ch. 
619, Wie 56 Stat. 957). 

* Tbid. 
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The United States. Within three months after the said 
decision was rendered, on June 25, 1947 (R. p. 3), petitioner 
filed a petition for the review of said decision by this Court. 


2. The pleading necessary to show the jurisdiction of 
this Court. The pleading necessary to show the jurisdiction 
of this Court is the petition for review of decision of The 
Tax Court of The United States (R. pp. 41-45). 


ABSTRACT OR STATEMENT OF THE CASE 


(Hereinafter, in this brief for the petitioner, Imperial 
Oil Co., Ltd., a Canadian corporation (R. pp. 16, 19) will 
be referred to as ‘‘Imperial’’, Standard Oil Company of 
New Jersey will be referred to as ‘‘Standard’’, Standard 
Oil Export Company will be referred to as ‘‘Export’’, and 
Anglo-American Oil Co., Ltd., an English corporation 
(R. pp. 5, 18, 16) will be referred to as ‘‘Anglo’’.) 


Petitioner is an individual (R. pp. 4, 5, 12, 13, 16), citizen 
of Canada (R. pp. 5, 13, 16). Petitioner has never been in 
the employ of Standard (R. pp. 68, 86) or Export (R. p. 
68). From the time of his birth in 1879 and until 1931 
petitioner was a resident of Canada (R. p. 16). 


In June, 1902, petitioner entered the employ of Queen 
City Oil Co., Ltd. (R. pp. 16, 19, 29, 59, 64), a Canadian 
corporation (R. pp. 16, 59), which was, in 1911 or 1912, 
absorbed by Imperial (R. pp. 16, 19, 29, 59). Imperial was 
largely owned by Standard (R. pp. 29, 59, 60). Petitioner 
continued in the employ of Imperial until March 1, 1931 
(R. pp. 16, 59), at which time he was Vice-President and a 
member of the Board of Directors (R. p. 59). 


Two or three months prior to March 1, 1931, petitioner 
was requested by Mr. G. Harrison Smith, the Senior Vice- 
President of Inperial, to go to England and take over the 
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duties of Managing Director of Anglo (R. pp. 16, 60, 73). 
Petitioner and Mr. Smith discussed the salary petitioner 
was to receive (R. pp. 17, 60-61). Petitioner told Mr. Smith 
he would go to England (R. p. 60). 


Thereafter, and prior to March 1, 1931, petitioner had 
conversations with officials of both Standard (R. pp. 17, 60) 
(which controlled the stock of Export (R. p. 60)), and Ex- 
port (R. pp. 17, 60) (which controlled the stock of Anglo 
(R. p. 60)). These conversations were had so that petitioner 
might obtain knowledge of the background of Anglo (R. 
pp. 17, 60). 


In none of petitioner’s conversations, referred to in 
the two paragraphs immediately preceding, with officers of 
Imperial, Standard, and Export, was the question of peti- 
tioner’s retirement pay in the event of his eventual retire- 
ment discussed. It was not mentioned in any way, shape 
or form (R. p. 61). Standard did not guarantee the pay- 
ment of retirement pay to petitioner (R. pp. 73-74). Peti- 
tioner had nothing in writing to evidence the fact that he 
was being offered the position with Anglo and he never did 
have a written contract of employment (R. pp. 74-75). 


While, as stated in the next preceding paragraph, peti- 
tioner did not discuss with anyone the matter of his retire- 
ment pay in the event of his eventual retirement, he knew 
that Anglo had a scheme or plan in existence for paying its 
retired employees. Petitioner did not know much about the 
actual details of the plan, but he knew that the basis of the 
plan was that an employee was entitled on retirement to 
roughly 2 per cent per year of service, based on a maximum 
of 75 per cent, and the average of the last 5 years’ pay. 
Retirement at 60 for one who had the full 37% years of 
service would be about 66.3 per cent (R. p. 17). Petitioner 
understood that he would be entitled to the benefits of this 
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plan as an officer of Anglo, but this understanding of his 
was not based on any discussion of the matter with any 
officer of Imperial, Standard, or Export (R. p. 61). 


On March 1, 1931, petitioner went to England (R. p. 59) 
and became Managing Director of Anglo (R. pp. 5, 13, 16, 
23, 59, 73). In an English company the duties of a manag- 
ing director are similar to those of an executive vice-presi- 
dent of an American corporation (R. p. 62). On July 1, 
1931, petitioner also became Chairman of Anglo (R. pp. 5, 
13, 16,61). In an English company the duties of a chairman 
are similar to those of the president of an American cor- 
poration. Anglo had no president (R. pp. 61-62). 


As heretofore stated, petitioner had assumed when he 
went to England that he would he entitled to the benefits of 
Anglo’s superannuation scheme, which he knew to be in 
existence and the general basis of which he understood. 
After he arrived in England, he discovered that he was not 
eligible to participate in that plan because that plan required 
that an employee, to participate, must have been in the em- 
ploy of Anglo in May, 1928. Furthermore, petitioner dis- 
covered that the funds of Anglo’s superannuation plan were 
invested in stocks which he did not consider to be proper 
investments. The fund was not in a very sound financial 
condition (R. pp. 63, 65). 


Asa result of these discoveries, after March 1, 1931 and 
prior to October 22, 1931, petitioner discussed with other 
executives of Anglo the question of payments to be made 
to him in the event of his retirement from the services of 
Anglo (R. pp. 17, 29, 62, 64). Petitioner told these exee- 
utives very plainly that he wanted to be considered on the 
same basis as those who were under the superannuation 
plan (R. pp. 17, 64). Petitioner also had a conference with 
certain officers of Standard. At this conference it was de- 
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cided that ‘‘this question is to be deferred until the Anglo- 
American Oil Company has revised its annuity plan’’. It 
was recognized at the conference with Standard that if the 
proposed revision of Anglo’s plan did not ‘‘fully take care 
of Mr. Wolfe’s case’’, ‘‘the matter will have to be given 
special consideration at the proper time’’ (R. pp. 18, 80-81). 


In the negotiations between petitioner and other exec- 
utives of Anglo, referred to in the preceding paragraph, but 
not in the negotiations with officers of Standard, there was 
also discussion of the length of time that Anglo was to con- 
sider that petitioner had been in its employ (R. p. 64). As 
a result of these discussions, it was decided that petitioner 
was to be treated as if he had been in the employ of Anglo 
from the date in June, 1902 when he entered the employ of 
the Queen City Oil Co., Ltd. (R. pp. 19, 64). 


On October 22, 1931 the Board of Directors of Anglo~ 
adopted a resolution to dispose of both of the questions 
which had been raised by petitioner—namely, the question 
of whether petitioner would be considered on the same basis 
as those who were entitled to the benefits of Anglo’s super- 
annuation plan and the question of the length of time Anglo 
was to consider that petitioner had been in its employ. Said 
resolution was as follows: 


‘Resolved, it being part of the arrangement with 
Mr. Wolfe.on his joining the Board of this Company, 
and becoming Managing Director, that for the pur- 
pose of calculating pension payable by this Company 
to him, his services shall be deemed to commence 
from June, 1902, on which date he joined the Queen 
City Oil Co., Ltd. (which was subsequently absorbed 
by the Imperial Co., Ltd., of Canada), and that he be 
entitled to pension on the same basis as employees 
benefiting under the Company’s Superannuation 
Scheme dated 31st December, 1925, or any subsequent 
modification thereof.’’ (R. pp. 19, 64, 67). 
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Ou October 23, 1931 petitioner was formally advised of 
the adoption of said resolution by the Secretary of Anglo 
(R. p. 64). 

Petitioner suffered from asthma. He had been advised 
by his physician on many occasions that England was not a 
proper climate for him and that when the opportune time 
came he should get out of England and go to a warmer 
country, such as California (R. pp. 65-66). 


In 1939, petitioner began discussing the possibility of 
his retirement with the financial director of Anglo, a Mr. 
Carder. Petitioner told Mr. Carder that he intended, after 
his retirement, to live in the United States and that he would 
want his annuity payable to him in dollars. To that Mr. 
Carder was agreeable. They discussed the possibility of 
purchasing an annuity for the petitioner from an insurance 
company (R. p. 66). 


Mr. Carder suggested that a solution to the problem 
might be for Anglo to pay a certain amount of money to 
Standard, the latter to pay the annuity (R. p. 66). Peti- 
tioner then discussed the matters he had discussed with Mr. 
Carder with an official of Standard (R. p. 67). 


In the negotiations with Standard, various proposals 
were made and disposed of as follows: 


1. With respect to petitioner’s proposal that the annuity 
be payable in dollars. In petitioner’s discussions with an 
officer of Standard, the latter particularly asked petitioner 
what the rate of exchange was that he wanted and peti- 
tioner told him $5.00 to the pound. To that the officer was 
in agreement (R. p. 67). However, on June 16, 1939, the 
same officer of Standard addressed a letter to petitioner in 
Toronto, Canada, in which he said: 

‘¢. . . The problem of paying your annuity in dollars 


at this end has been left for future consideration. ’’ 
(R. pp. 87-88). 
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A memorandum accompanying said letter gave ‘‘the 
amount of annuity’’ due petitioner, assuming his retire- 
ment on various dates, in pounds, not in dollars (R. p. 89). 
In a memorandum dated June 21, 1939, prepared by an em- 
ployee of Standard, the annuity due petitioner, assuming 
retirement on various dates, was shown in dollars, con- 
verted at $4.68 to the pound (R. p. 92). In a memorandum 
from one executive of Standard to another dated June 29, 
1939, it was stated: 

‘““We understand (italics supplied) that under the 
agreement with Mr. Wolfe, he is to receive upon re- 
tirement, a life annuity . . . payable in the United 
States in dollars converted at ‘ane rate of $5.00 to the 
pound.’’ (R. p. 20). 

The memorandum then proceeded to show the amount 
of the ‘‘annuity’’ due petitioner, assuming retirement on 
various dates, payable in dollars, converted both at $5.00 
to the pound and at $4.68 to the pound (R. pp. 81-82). The 
memorandum then proceeded: 

‘c . . . subject to proper approval, it is proposed 
(italics supplied) that the annuity be paid by New 
York in dollars, converted at the rate of $5.00 to 
the pound. .. . Any cost incurred in New York 
by reason of a sterling rate less than $5.00 would be 
absorbed by Jersey aud charged to such account as 
may be later determined.’’ (R. pp. 20-21, 81-83). 
As will be hereinafter pointed out, the agreement eventually 
made provided that petitioner’s annuity be paid to him in 
dollars and at $5.00 to the pound. 


2. The proposal that an annuity be purchased for peti- 
tioner from an insurance company. On June 21, 1939, an 
employee of Standard submitted a memorandum to an ex- 
ecutive of Standard reading as follows: 


‘‘In submitting the attached memorandum in con- 
nection with the case of F. J. Wolfe, because of the 
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sizeable amounts involved I think I should ask you 
whether you are interested in having a similar state- 
ment prepared showing the cost of the ‘excess,’ that 
is, the amount over $20,000 annually, on a refund 
basis. This type of contract guarantees an annuity 
for the life of the annuitant and, in addition, pro- 
vides that if at the death of the annuitant the guar- 
anteed annuity payments made by the insurance 
company do not equal the consideration paid, the 
annuity payments will be continued to a beneficiary 
until the guaranteed return equals the consideration. 
The original outlay, of course, would be considerably 
higher, but you might want to consider it particularly 
if Mr. Wolfe is not in good health. So far as con- 
cerns the $20,000 annual purchase under contract 255, 
any surplus resulting by death shortly after retire- 
ment would be reflected in dividends. 


T do not think we should proceed on the definite 
assumption that the purchase of such a large amount 
can be made from an insurance company. In so far 
as the Equitable is concerned, they have indicated 
that if they were asked to write such a contract at 
the present time they would have to think over the 
matter. There is the further point that if we are 
going the insurance company route you might wish 
to consider a non-par company, in which event the 
rates would be slightly less than those used in com- 
puting the capital value shown on the attached state- 
ment, but there would be no dividends to the annui- 
tant. 


If the retirement goes through you might wish 
to give consideration to having the payments made 
from New York with a periodic billing to Anglo. 
It might turn out to be to the Company’s benefit to 
handle the matter under such an arrangement if Mr. 
Wolfe is in poor health. 


K. N. BR. 
KNR:HMC 
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In a memorandum dated June 29, 1939, from one executive 
of Standard to another, it was said: 


‘¢ | . . subject to proper approval, it is proposed... 
In the event of Mr. Wolfe’s death prior to retire- 
ment, the capital contribution* plus 3% interest, 
computed annually, would be returned to Anglo un- 
less the pension had meanwhile been insured in which 
event, the premium refund, if any, would be deter- 
mined in accordance with the provisions of the insur- 
ance contract under which it was purchased. . . .”’ 
(R. pp. 20-21, 81-83.) (Italics supplied.) 


The proposal to purchase an annuity for petitioner from a 
commercial insurance company was never put into effect 
Cra. 3). . 


3. Mr. Carder’s proposal that Anglo pay Standard a 
sum certain and that Standard pay the annuity to petitioner. 
As heretofore pointed out, petitioner’s negotiations with 
Standard were the result of a suggestion by Mr. Carder, 
the financial director of Anglo, that the problem of peti- 
tioner’s annuity might be solved by an arrangement where- 
by Anglo would pay Standard a certain sum of money and 
Standard would pay the annuity. (See page 7 herein, and 
R. pp. 66-67.) That this proposal did not meet with im- 
mediate acceptance by Standard is indicated by the fact 
that on June 21, 1939, in a memorandum from an employee 
of Standard to an executive of Standard, it was stated: 


“Tf the retirement goes through you might wish 
to give consideration to having the payments made 
from New York with a periodic billing to Anglo. It 
might turn out to be to the Company’s benefit to 
handle the matter under such an arrangement if 
Mr. Wolfe is in poor health.’’ (R. p. 91). 


* The amount to be transferred by Anglo to Standard. 
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However, on June 29, 1939, an executive of Standard wrote 
another executive of Standard as follows: 


‘* . . subject to proper approval, it is proposed that 

In view of the uncertainties of the future and 
in order to assure that the necessary funds be avail- 
able here when needed, . . . Anglo transfer to 
S. O. Co. of N. J. for deposit to the sub-account for 
assigned expatriates in the Annuity Fund the esti- 
mated present value of Anglo’s liability, assuming 
retirement as of January 1, 1940, computed on a 3% 
interest basis and discounted for mortality but not 
for labor turnover due to any other cause. This 
transfer would be dollars at the rate of exchange 
prevailing at the time of payment. If retirement 
occurs at a later date, Anglo would make the neces- 
sary additional capital contribution. In the event of 
Mr. Wolfe’s death prior to retirement, the capital 
contribution plus 3% interest, computed annually, 
would be returned to Anglo unless the pension had 
meanwhile been insured in which event, the premium 
refund, if any, would be determined in accordance 
with the provisions of the insurance contract under 
which it was purchased. Any cost incurred in New 
York by reason of a sterling rate less than $5.00 
would be absorbed by Jersey and charged to such 
account as may be later determined. . . .’’ (R. pp. 
20-21, 82-83). 


On August 4, 1939, Myr. Carder, the financial director of 
Anglo, who had originally suggested the arrangement by 
which Anglo was to pay a sum certain to Standard and 
Standard was to pay an annuity to petitioner, wrote an 
official of Standard as follows: 


‘¢With regard to the discussions which Mr. Wolfe 
had during his recent visit to New York, as sum- 
marized in memorandum dated 29th June 1939 from 
Mr. J. W. Myers to Mr. T. C. MeCobb, as the pro- 


13 


cedure proposed entails obligations on all three 
parties affected and is of considerable importance, 
it seems to us that by far the best method of deal- 
ing with the matter is to embody the arrangement in 
a simple three-party agreement. 


‘‘ Accordingly, such agreement has been drawn up 
by Mr. Montagu Piesse and is enclosed herewith and 
we suggest that the Jersey company should complete 
this in triplicate, sending all three copies to us for 
completion by ourselves and Mr. Wolfe, following 
which one copy would be returned to you. 


‘‘Our actuary advises us that the capital liabilitv 
of the amount of annuity if payable as from 1st Jan- 
uary 1940 works out at £88,049 and the present value 
of this as at lst September 1939 is £87,177—. It is 
this latter amount which should be inserted in the 
agreement and on completion of the documents we 
would therefore either hold at your disposal or re- 
mit this sum to you.”’ (R. pp. 22, 83-84). 


On August 22, 1939, Anglo sent Standard £87,177—the 
amount mentioned in the letter just quoted as the ‘‘present 
value’’ of ‘‘the capital liability of the amount of annuity 
if payable from 1st January 1940.’’ (Italics supplied.) This 
amount was converted by Standard into $408,097.33 in 
United States currency at the official rate of exchange on 
that date (R. p. 26). 


Petitioner definitely decided to retire in August 1939, 
but the date of his retirement was not fixed until later (R. 
p. 76). 


On December 31, 1939, Anglo paid Standard £1948, which 
was converted by Standard into $7,689.42 in United States 
currency at the official rate of exchange on that date (R. 
p. 26). 
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On January 9, 1940, an official of Standard wrote to R. 
A. Carder, a letter reading, in part, as follows: 


‘‘F’inal arrangements have been made, satisfac- 
torv to Mr. Wolfe, so that his retirement will become 
effective July 1, 1940. Although our formal setup 
for taking care of the annuity is not completed, we 
have undertaken to guarantee Mr. Wolfe that the 
money which you have provided (italics supplied), 
plus the additional amounts which Standard Ou Co. 
of New Jersey will be required to put up, will be nsed 
to assure him the annuity to which he is entitled, and 
there is no reason, therefore, why you should not 
formally record the transaction’”’ (R. pp. 22-23). 


The amount of £1948 paid by. Anglo to Standard on 
December 31, 1939, represented ‘‘the difference between 
Angilo’s initial contribution of £87,177’’ (which had been 
made on the assumption that the petitioner would retire on 
January 1, 1940) ‘‘and a contribution of £89,120, the latter 
being the amount agreed upon with retirement effective 
any 1, 1980"? (RY p..96). 


On March 22, 1940, ‘‘an agreement of annuity’’ drawn 
by an official of Standard was entered into between Anglo 
(which executed the agreement in London (R. p. 48)), 
Standard and petitioner (petitioner and Standard executed 
the agreement in New York (R. p. 58)), the pertinent parts 
of which read as follows: 


‘‘Whereas, Mr. Wolfe is Chairman and Managing 
Director of the Anglo Company and on March 1, 1931, 
undertook this assignment at the request of the 
Standard Company on the understanding that if he 
were eventually retired from the service of the Anglo 
Company he would receive a life annuity based on the 
provisions of the superannuation scheme of the Anglo 
Company as in effect on the date of retirement and 
that payment of such sterling pension would be 
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guaranteed by the Standard Company in dollars at an 
exchange rate of five dollars to the pound. 


And Whereas, Mr. Wolfe is to be retired from the 
service of the Anglo Company on the first day of 
July, 1940. 


And Whereas, the Anglo Company is unable to 
grant formally an annuity to Mr. Wolfe under its 
own superannuation scheme or pay same from its 
superannuation fund for the reason that such scheme 
and related fund are not applicable to any person who 
entered the employ of the Anglo Company subsequent 
to May 18, 1928. 


And Whereas, the Anglo Company desires to 
recognize Mr. Wolfe’s valuable services to the Anglo 
Company by contributing to the Standard Company 
a capital sum of £89,120-0-0 representing the liability 
which it would have incurred had it granted Mr. 
Wolfe a sterling pension equivalent to that pavable 
under the superannuation scheme of the Anglo Com- 
pany. 


And Whereas, the Standard Company has agreed 
to accept the aforesaid £89,120-0-0 from the Anglo 
Company and to pay Mr. Wolfe a life annuity as here- 
inafter provided. 


Now It Is Hereby Witnessed as follows: 

1. That in consideration of the aforesaid under- 
standing with Mr. Wolfe the Standard Company 
hereby covenants to pay Mr. Wolfe a life annuity of 
$3,038.75 per month, effective July 1, 1940, with the 
understanding that should Mr. Wolfe’s present wife, 
Marguerite W. Wolfe, survive him, monthly pay- 
ments in the amount of $3,038.75 each will be con- 
tinued and paid to her for a period not to exceed 
twelve months and in no case beyond the date of her 
death. 

2. Mr. Wolfe hereby accepts this annuity settle- 
ment as a complete discharge of any and all pension 
obligations of the Standard Company, the Anglo 
Company and any other associated companies. 
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3. In consideration of Mr. Wolfe’s valuable ser- 
vices to the Anglo Company, the Anglo Company has 
paid to the Standard Company, as a contribution to- 
ward the cost of the annuity settlement, the sum of 
£89,120-0-0, the receipt of which sum the Standard 
Company doth hereby acknowledge. 

4. In consideration of the aforesaid payment the 
Standard Company hereby indemnifies and for all 
time agrees to keep indemnified the Anglo Company 
from and against any liability which the Anglo Com- 
pany might otherwise have had to Mr. Wolfe in re- 
spect to a pension. 

5. If Mr. Wolfe shall die prior to July 1, 1940, 
then the Standard Company will forthwith on the 
death of Mr. Wolfe being proved to their reasonable 
satisfaction repay to the Anglo Company the £89,- 
120-0-0 paid to the Standard Company by the Anglo 
Company under clause 3. hereof with interest thereon 
at the rate of 3% per annum from the date of pay- 
ment until the date of repayment. 

6. If Mr. Wolfe shall die on or after July 1, 1940, 
then the Standard Company shall be under no obli- 
gation to repay to the Anglo Company any portion 
of the sum of £89,120-0-0 paid to the Standard Com- 
pany by the Anglo Company under clause 3. hereof’’ 
(R. pp. 23-26). 

The official rate of exchange on March 22, 1940, was 
$3.724305 in United States currency for each English pound 
(R. p. 58). 

Petitioner retired from the employ of Anglo on July 1, 
1940. The official rate of exchange on July 1, 1940, was 
$4,035 in United States currency for each English pound 
(R. pp. 58-59). 

Beginning with a payment on July 31, 1940, petitioner 
has received $3,038.75 per month (or $36,465 per year) from 
Standard pursuant to the agreement of March 22, 1940 (R. 
p. 26). The $36,465 per year thus received from Standard 
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is the equivalent of £7,293 converted at $5 to the pound. 
£7,293 is the maximum annuity petitioner could have de- 
manded from Anglo on his retirement on July 1, 1940, under 
the resolution of October 22, 1931 (R. p. 67). 


On December 11, 1940, an official of Standard requested 
another official of Standard to secure signature cards from 
petitioner ‘‘to whom we pay a special annuity’”’ (R. p. 97). 


During the time that petitioner served as an executive 
of Anglo, from March 1, 1931 to July 1, 1940, neither Stand- 
ard nor Export ever dominated the administration policies 
of Anglo. Anglo bought oil and gasoline from Standard, 
but it also bought it from other people. The administration 
policies of Anglo were left entirely and absolutely in the 
hands of the board of directors of Anglo (R. p. 65). 


From March 1, 1931, to October 4, 1941, petitioner was 
a resident of England, a non-resident alien with respect to 
the United States (R. pp. 5, 18, 16). On October 4, 1941, 
he entered the United States under the authority of an 
immigration visa intending to become a resident (R. pp. 5, 
13, 71). From October 4, 1941, until the date of the trial 
of this cause before The Tax Court of the United States, 
petitioner was a resident of the United States. 


Petitioner reported in his income tax return for the 
calendar year 1941, the sum of $3,041.51 as ‘‘income from 
annuities’? with the following explanation: 


‘The taxpayer receives an annuity from the Stand- 
ard Oil Company of New Jersey, the payments being 
made at the rate of $3,038.75 per month. The pay- 
ments received in 1941 during the taxpayer’s resi- 
dence in the United States totalled $8,822.18. The 
cash consideration paid to the Standard Oil Company 
of New Jersey totalled $415,786.75.* The taxpayer 
* This was the sum of the $408,097.33 paid August 22, 1939 (see 


page 13 herein) and the $7,689.42 paid December 31, 1939 (see 
page i3 herein). 
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is excluding from his gross income the amount of 
$5,780.67, representing the excess of the annuity pay- 
ments received over three per centum of the principal 
amount for the period during which the taxpayer was 
a resident of the United States’’ (R. p. 71). 


On December 11, 1944, the respondent mailed to peti- 
tioner a statutory notice of deficiency in the amount of 
$1,101.49 in income taxes for the year 1941 (R. pp. 4, 9-11, 
12,15). Said notice stated: 


“‘It is determined that the entire amount received 
by you from the Standard Oil Company of New 
Jersey during your residence in the United States 
constitutes gross income under the provisions of 
section 22 of the Internal Revenue Code. Accord- 
ingly, income from that source has been increased 
from $3,041.51 reported by you to $8,822.18’’ (R. 
pe Lily: 


A timely appeal from this determination followed (R. 
pp. 4-8). From an adverse decision of The Tax Court of 
The United States (R. p. 40) this petition for review is 
taken (R. pp. 41-44). The opinion of The Tax Court of 
The United States is reported in 8 T. C. 689 and the findings 
of fact and opinion of The Tax Court of The United States 
will be found in the record on pages 14 to 40. 


The question involved is whether, as the respondent will 
contend, the amounts received by petitioner from Standard 
during 1941 and while he was a resident of the United 
States are taxable in full or, as petitioner maintains, there 
should be excluded from gross income the excess of the 
amount so received over an amount equal to 3 per centum 
of the amount paid by Anglo to Standard as hereinbefore 
stated. 
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SPECIFICATION OF ERRORS RELIED UPON 


The following is a specification of errors relied upon: 


Specifications of Errors Relating to the Findings of Fact 


1. The Tax Court of The United States erred in failing 
to find as a fact that the deficiency from the determination 
of which this appeal was taken to The Tax Court of The 
United States was based upon a determination of the peti- 
tioner’s taxable net income for the calendar year 1941, in 
which computation no part of the annuity paid to the peti- 
tioner by Standard was excluded from petitioner’s gross 
mcome. 


Statement of wherein the findings of fact are, with re- 
spect to this the First Specification of Error, erroneous.— 
In paragraph 5 (3) of his petition to The Tax Court of The 
United States, the petitioner alleged that the deficiency 
from the determination of which the appeal to The Tax 
Court of The United States was taken, was based upon a 
computation of the petitioner’s taxable net income for the 
calendar year 1941 in which computation no part of the 
said annuity was excluded from the petitioner’s gross in- 
come (R. p.7). This allegation was admitted by paragraph 
5 (j) of the answer (R. p. 13). There is therefore no issue 
as to the truth of the allegation. 


It was error not to find the admitted fact because the 
respondent’s failure to exclude a portion of the annuity 
from petitioner’s gross income is, in the last analysis, that 
of which the petitioner complains in this proceeding. 


2. The Tax Court of The United States erred in failing 
to find as a fact that petitioner did not, prior to March 1, 
1931, discuss with any official of Standard or Export the 
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question of his retirement pay in the event of his eventual 
retirement, and that the question of petitioner’s retirement 
pay in the event of his eventual retirement was never, prior 
to March 1, 1931, mentioned in the conversations between 
petitioner and officials of Standard and Export in any way, 
shape or form. 


Statement of wherein the findings of fact are, with re- 
spect to this the Second Specification of Error, erroneous. — 
On direct examination, petitioner testified: That prior to 
March 1, 1931, two or three months prior to that, Mr. 
G. Harrison Smith, who was the senior vice-president of 
Imperial, asked the petitioner if he (petitioner) would go 
to England to take over the duties as managing director 
of Anglo; that he (petitioner) had conversations with 
executives of Standard with respect to the matter of peti- 
tioner’s going to England to take over this new position; 
that he (petitioner) talked with several of the executives; 
that he (petitioner) talked to Mr. Teagle, who was then 
president of Standard, to Mr. Hunt, who was one of the 
vice-presidents, to Mr. James Moffett, who was one of the 
vice-presidents, and to Mr. D. L. Harper, who was presi- 
dent of Export; that he (petitioner) talked to these gentle- 
men in Standard largely to get the background of Anglo 
(R. p. 60); that he (petitioner) did not at any time discuss 
with Mr. Smith, Mr. Teagle, Mr. Hunt, or any of the other 
gentlemen whose names he had mentioned, the question of 
his (the petitioner’s) retirement pay im the event of his 
eventual retirement; that the question of petitioner’s re- 
tirement pay was never mentioned,—in any way, shape or 
form (R. p. 61). 


With respect to the first paragraph of the agreement 
of March 22, 1940, which provides that petitioner under- 
took the assignment as chairman and managing director of 
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Anglo on March 1, 1931, on the understanding that if he 
were eventually retired from the service of Anglo he would 
receive a life annuity based on the provisions of the super- 
annuation scheme of Anglo and that payment would be 
guaranteed by Standard (R. pp. 23-24), petitioner testified 
that there was no understanding with any officer of Stand- 
ard or Imperial; that the understanding stated in that 
paragraph was petitioner’s understanding; that he had not 
discussed the matter with any official of Standard or Im- 
perial (R. p. 61). 


On cross examination, petitioner testified that he (peti- 
tioner) had no understanding as to his retirement pay at 
the time he entered the employ of Anglo (R. p. 73). 


No evidence contradictory to the foregoing was offered 
at the trial; therefore there is no issue as to truth of the 
fact which The Tax Court of The United States failed to 
find. 


It was error not to find such fact. The respondent’s 
entire theory in this case is that Standard was not the writer 
of an annuity, that, on the other hand, Standard was, in 
entering into the contract of March 22, 1940, satisfying an 
obligation of Standard to petitioner. The fact that peti- 
tioner did not even discuss with any officer of Standard 
the question of his retirement pay is certainly pertinent 
to the issue of whether Standard had an obligation to peti- 
tioner with respect to that retirement pay. 


3. The Tax Court of The United States erred in failing 
to find as a fact that the facts stated in the paragraph be- 
ginning ‘‘Whereas’’ of the contract between petitioner, 
Anglo and Standard, set forth im the eleventh paragraph 
of the findings of fact (R. pp. 23-24), are true except that 
there was no understanding with any officer of Standard 
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or of Imperial that if petitioner were eventually retired 
from the service of Anglo he would recewe a life annuity 
based on the provisions of the superannuation scheme of 
Anglo as in effect on the date of retirement, and that pay- 
ment of such sterling pension would be guaranteed by 
Standard at an exchange rate of five dollars to the pound. 


Statement of wherein the findings of fact are, with re- 
spect to this the Third Specification of Error, erroneous.— 
The undisputed evidence as to the truth of the facts stated 
in the paragraph beginning ‘‘Whereas’’ of the contract 
between petitioner, Anglo, and Standard (R. pp. 23-24) 
with respect to the alleged understanding with officers of 
Standard and Imperial that if petitioner were eventually 
retired from the service of Anglo he would receive a life 
annuity, ete. is set forth under specification of error 2. 
That evidence is all to the effect that there was no such 
understanding. 


With respect to the alleged understanding prior to 
March 1, 1931, with officers of Standard that payment of 
such sterling pension would be guaranteed by Standard at 
an exchange rate of five dollars to the pound, the undisputed 
evidence is: 


On direct examination the petitioner testified that he 
(petitioner) had always been a citizen of Canada (R. p. 59). 
As The Tax Court has correctly found as facts petitioner 
resided in Canada until 1931 and in England from 1931 to 
October 4, 1941 (R. p. 16). On cross examination petitioner 
testified that when he went to England in 1931 Standard 
did not guarantee the payment of a retirement to him (R. 
pp. 78-74). On direct examination, petitioner testified that: 
he was a real sufferer from asthma and had been advised 
by his physician that when the opportune time came he 
should get out of England and go to a warmer country, 
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such as California (R. p. 66); that prior to August 1939 
he decided to retire (R. p. 65); that after making the deci- 
sion to retire, he had conversations with an executive of 
Anglo in which he (petitioner) stated that he intended to 
live in the United States and that he would want his annuity 
payable to him in American dollars (R. p. 66), and that 
thereafter petitioner discussed the matter with an execu- 
tive of Standard, in which discussion the executive of 
Standard particularly asked petitioner what the rate of 
exchange was that petitioner wanted (R. p. 67). On June 
16, 1939, the same officer of Standard with whom petitioner 
had had said discussion wrote him (petitioner) that the 
problem of paying the annuity in dollars had been left 
for future consideration (R. pp. 87-88). A memorandum 
accompanying said letter of June 16, 1939, gave the amount 
of annuity due petitioner, assuming his retirement on vari- 
ous dates, in pounds not in dollars (R. p. 89). In a mem- 
orandum dated June 21, 1939, prepared by an employee of 
Standard, the annuity due petitioner, assuming retirement 
on various dates, was shown in dollars, converted at $4.68 
to the pound, not at $5.00 to the pound (R. p. 92). Ina 
memorandum from one executive of Standard to another 
dated June 29, 1939, it was stated as an understanding that 
petitioner was to receive a life annuity payable in the 
United States in dollars converted at the rate of $5.00 to 
the pound (R. p. 20) and that subject to proper approval 
it was proposed that the annuity be paid in New York in 
dollars, converted at the rate of $5.00 to the pound (R. pp. 
20-21, 81-83). 


From the foregoing undisputed evidence it is obvious 
that petitioner did not on March 1, 1931, undertake the as- 
signment as chairman and managing director of Anglo on 
an understanding with officers of Standard that if he were 
eventually retired from the service of Anglo he would re- 
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ceive a life annuity based on the provisions of the super- 
annuation scheme of Anglo as in effect on the date of retire- 
ment, and that payment of such sterling pension would be 
guaranteed by Standard in dollars at an exchange rate 
of five dollars to the pound. 


It was error to fail to so find as a fact. The respondent’s 
ease depends in large part on the premise that Standard 
assumed an obligation to petitioner prior to March 1, 1931. 
That Standard assumed no such obligation is certainly 
pertinent. 


4. The Tax Court of The United States erred in finding 
as a fact that when the petitioner undertook the assignment 
of chairman and managing director of Anglo at the request 
of Standard it was the understanding that if he were 
eventually retired from the service of Anglo he would re- 
cewe a life annuity based on the provisions of the super- 
annuation scheme of Anglo in effect on the date of retire- 
ment, and that payment of such sterling pension would be 
guaranteed by Standard in dollars at an exchange rate of 
five dollars to the pound. 


Statement of wherein the findings of fact are, with re- 
spect to this the Fourth Specification of Error, erroneous.— 
The undisputed evidence with respect to this specification 
of error is set forth under specification of error 2 and 
specification of error 3. Every bit of that evidence nega- 
tives, rather than affirms, the finding of The Tax Court of 
The United States. For example, disregarding for the 
moment the direct denials of the petitioner, why should a 
citizen of Canada, who had always been a resident of 
Canada, and who was taking a position in England, demand 
that an annuity to be paid to him on his eventual retire- 
ment from that position in England, be paid in American 
dollars? Or why, under such circumstances, should anyone 


25 


guarantee the payment of such an annuity in dollars? It 
is quite apparent that the idea of paying the annuity in 
dollars arose from the advice of petitioner’s physician that, 
because of his asthma, he go to a climate such as California 
(R. p. 66) and that there was vo discussion of payment of 
the annuity in dollars until 1939, when petitioner decided 
to retire and live in the United States (R. pp. 65-66). If 
Standard im 1931 had had an understanding that petitioner 
on retirement was to receive his annuity in dollars con- 
verted at $5.00 to the pound, why did an officer of Standard 
wm 1939 ask what rate of exchange petitioner would expect? 
If Standard im 1931 had an understanding that petitioner 
on retirement was to receive his annuity in dollars, why 
did an officer of Standard on June 16, 1939, write that the 
problem of paying the annuity in dollars had been left for 
future consideration? If Standard im 1931 had an under- 
standing that petitioner on retirement was to receive his 
annuity in dollars converted at $5.00 to the pound, why did 
Standard compute the annuity on June 16, 1939, in pounds, 
not in dollars? And why did Standard on June 21, 1939, 
compute the annuity at a rate other than $5.00 to the pound? 
If in 1931 Standard had an understanding that petitioner, 
on retirement, was to be paid his annuity in dollars con- 
verted at $5.00 to the pound, why was it that on June 29, 
1939, the proposal that the annuity be paid in New York 
in dollars, converted at the rate of $5.00 to the pound, was 
‘‘subject to proper approval’’? 


5. The Tax Court of The United States erred in failing 
to find as a fact that when petitioner went to London in 
1931 he was not eligible to participate in the superannuation 
scheme of Anglo because the superannuation scheme had 
been changed to preclude participation by anybody who 
came into the company after some tume in May 1928. 
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Statement of wherein the findings of fact are, with re- 
spect to this the Fifth Specification of Error, erroneous.— 
The petitioner testified on direct examination: That he 
found, when he went to England, that so far as he was eon- 
cerned, with respect to the superannuation scheme of Anglo, 
he was not eligible because the scheme had been changed 
to preclude participation by anybody who came into the 
company after some time in May 1928 (R. p. 63). 


There is no evidence to the contrary. Hence, there is 
no issue as to the truth of the facts in question. 


It was error to fail to so hold. The fact that petitioner 
found that he was not eligible for Angio’s superannuation 
scheme was one of the reasons for the adoption by the 
board of directors of Anglo of the resolution of October 22, 
1931 (R. p. 19) and is therefore pertinent. 


6. The Tax Court of The United States erred in failing 
to find as facts that during the time the petitioner served 
as managing director and chairman of Anglo, neither 
Standard nor Export ever dominated the administration 
policies of Anglo; that Anglo bought oil and gasoline from 
sundry people; that Anglo bought oil and gasoline from 
Standard and from others; and that the administration 
policies of Anglo were left entirely and absolutely im the 
hands of the board of directors of Anglo. 


Statement of wherein the findings of fact are, with re- 
spect to this the Sixth Specification of Error, erroneous.— 
On direct examination, the petitioner testified: That during 
the time that he served as managing director and chairman 
of Anglo, neither Standard nor Export ever dominated the. 
administration policies of Anglo; that Anglo bought oil and 
gasoline from sundry people; that Anglo bought from 
Standard; that Anglo bought from outsiders; and that the 
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administration policies of Anglo were left entirely and 
absolutely in the hands of the board of directors of Anglo 
CR. p. 65). 


On cross examination, petitioner testified: That he 
(petitioner) elected the board of directors of Anglo; that 
he nominated the people for election; that he thought that 
in all cases his nominations were agreeable to Standard; 
that in other words, Standard had the final say as to mem- 
bers of the board of directors of Anglo; that had Standard 
disapproved of one of his nominations, he presumed it 
would be one of their prerogatives, because of their one 
hundred per cent ownership of the stock of Anglo, to have 
elected any one else whom they had chosen (R. pp. 72-73). 


The cross examination in no sense contradicts the direct 
testimony. There is therefore no issue as to the truth of 
the facts in question. 


It was error to fail to so hold. The facts in question 
are pertinent as indicating that Anglo and Standard were 
separate entities and that the obligation of Anglo was not 
the obligation of Standard. 


7. The Tax Court of The United States erred in failing 
to find as a fact that the superannuation scheme of Anglo 
was not mm a very healthy position because of the state of 
some of tts investments and that from time to tume the board 
of directors of Anglo made very liberal contributions to the 
superannuation fund to take care of lLabilities Anglo owed 
to those who were under the plan. 


Statement of wherein the findings of fact are, with re- 
spect to this the Seventh Specification of Error, erroneous.— 
On direct examination the petitioner testified: That he 
found when he went to England that the funds of Anglo’s 
superannuation scheme were invested in stocks which he did 
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not consider investment stocks; that in other words, he 
thought that the fund was not in a very sound financial con- 
dition (R. p. 63); that the superannuation scheme of Anglo 
was not in a very healthy position because of the state of 
some of its investments; that from time to time the board 
of directors of Anglo made very liberal contributions to the 
fund; that those contributions were made to take care of the 
liabilities Anglo owed to those who were under the plan; 
and that Anglo made contributions in excess of what they 
would have made except for the condition of the fund, the 
condition of the investments (R. p. 65). 


This testimony was not contradicted. There is therefore 
no issue as to the truth of the facts in question. 


It was error to fail to so hold. The facts in question 
were among the reasons for the adoption of the resolution 
of October 22, 1931 (R. p. 19) by the board of directors of 
Anglo, and are therefore pertinent. 


8. The Tax Court of The United States erred im failing 
to find as a fact that the petitioner wanted an annutty pay- 
able in dollars because he had been advised by his physician 
on many occasions that England was not a proper climate 
for him and he mtended to go to the Umted States upon his 
retirement. 


Statement of wherein the findings of fact are, with re- 
spect to this the Eighth Specification of Error, erroneous.— 
On direct examination the petitioner testified: That prior 
to August 1959, he decided to retire from his position with 
Anglo; that he had been advised by his physician on many 
occasions that England was not a proper climate for peti- 
tioner; that petitioner was a real sufferer from asthma and 
had been advised by his physician that when the opportune 
time came, petitioner should get out of England and go to 
a warmer climate, such as California (R. p. 66); that after 
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making the decision to retire, petitioner had conversations 
with Mr. Carder, who was on the board of directors and was 
financial director of Anglo; that petitioner told Mr. Carder 
that he (petitioner) intended to live in the United States; 
that petitioner told Mr. Carder further that when he retired 
(and he was planning on retiring) petitioner would want his 
annuity pavable to him in American dollars (R. p. 66). 


This evidence was undisputed. There is therefore no 
issue as to the facts in question. 


It was error to fail to so hold. The facts in question are 
pertinent in that they show why the annuity was payable 
in dollars and in that they negative the fact, erroneously 
found by The Tax Court of The United States, that payment 
of the annuity in dollars had been guaranteed by Standard 
rite 


9. The Tax Court of The United States erred im failing 
to find as a fact that in 1939 the financial director of Anglo 
suggested that the problem of the petitioner’s annuity might 
be worked out by Anglo sending over a certain amount of 
money to Standard and that the latter would pay the an- 
nuity. 


Statement of wherein the findings of fact are, with re- 
spect to this the Ninth Specification of Error, erroneous.— 
Ou direct examination petitioner testified: That prior to 
August 1939, he decided to retire from his position with 
Anglo (R. p. 65); that after making the decision to retire, 
he had conversations with Mr. Carder who was on the board 
of directors and financial director of Anglo; that he told 
Mr. Carder that he (petitioner) intended to live in the 
United States; that he told Mr. Carder further that when 
he (petitioner) retired (and he was planning on retiring) 
he would want his annuity payable to him in American dol- 
lars; that he and Mr. Carder discussed the matter of his 
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purchasing an annuity from an insurance company; and that 
then Mr. Carder suggested that it might be worked out by 
Anglo sending over a certain amount of money to Standard 
and the latter would pay the annuity (R. p. 66). 


There is no evidence to the contrary. Hence there is no 
issue as to the facts in question. 


It was error to fail to so find. The facts in question are 
material as showing how it happened that Standard paid the 
annuity to petitioner and as negativing the erroneous in- 
ference of The Tax Court of The United States that Stand- 
ard in paying the annuity was satisfying an obligation in- 
eurred by it in 1981. 


10. The Tax Court of The United States erred wm fatling 
to find as a fact that pursuant to the resolution of the board 
of directors of Anglo, dated October 22, 1931, Anglo was 
obligated to pay petitioner a pension upon retirement of the 
sum of £7,293 per annum. 


Statement of where the findings of fact are, with re- 
spect to this the Tenth Specification of Error, erroneous.— 
On direct examination the petitioner testified: That the 
date upon which he had decided to retire was July 1, 1940; 
that in the last five years of his service with Anglo, his aver- 
age compensation was £11,000 per annum; that on the basis 
of the resolution of October 22, 1931, he was to be deemed 
to have been in service since June 1902; that, on this basis, 
on July 1, 1940, he had been in service 38 years; that on 
July 1, 1940 he was sixty years of age; that the maximum 
annuity he could demand was 66.3 per cent of £11,000 or 
£7,293 (R. p. 67). In a memorandum dated June 29, 1939, 
from one executive of Standard to another, it was stated: 


‘¢We understand that under the agreement with 
Mr. Wolfe, he is to receive, upon retirement, a life 
annuity caleulated in accordance with the Anglo Plan 


¢ 
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and their discount absorption program ... the an- 
nuity. ... [give below a statement showing the amount 
of Mr. Wolfe’s annuity computed as of five possible 
retirement dates,... : 


Assumed 

Effective Pounds 

Date 

7/1/40 7,298 
(R. pp. 81-82.) 


There is no evidence to the contrary. Therefore, there 
is no issue as to the truth of the facts in question. 


It was error to fail to so find. The annuity which is the 
subject of this controversy is $36,465, which is £7,293 con- 
verted at $5.00 to the pound. That Anglo was, from October 
22, 1931, obligated to pay this annuity is pertinent to the 
question of whether Standard had any obligation to peti- 
tioner or whether Anglo satisfied that obligation by pur- 
chasing an annuity from Standard. 


11. The Tax Court of The United States erred in failing 
to find as a fact that the petitioner was never in the employ 
of Standard or Export. 


Statement of wherein the findings of fact are, with re- 
spect to this the Eleventh Specification of Error, erroneous.— 
On direct examination the petitioner testified: That he was 
never in the employ of Standard; that he was never in the 
employ of Export (R. p. 68). Kenneth N. Rackley, called 
as a witness on behalf of the respondent, who was, at the 
time of the trial, secretary of the annuities and benefits 
committee of Standard (R. p. 77), testified, on cross exam- 
ination, that to his knowledge petitioner had never been an 
employee of Standard; and that when he spoke on direct ex- 
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amination (R. p. 86) of the official file of Standard relating 
to the retirement of petitioner (R. p. 80) as the employee’s 
file, it was not his intention to characterize petitioner as an 
employee of Standard (R. p. 86). 


There is no evidence to the contrary. There is no issue 
therefore as to the truth of the facts in question. 


It was error to fail to so find. The fact that petitioner 
was never an employee of either Standard or of Export goes 
to the heart of this controversy. Standard could not, under 
such circumstances, have had any obligation to him as an 
employee. 


12. The Tax Court of The United States erred in fail- 
ing to find as a fact that petitioner considered that Anglo 
had an obligation to make retirement payments of some 
kind to him prior to the agreement of March 22, 1940; that 
Anglo was obligated only to pay an annuity based on peti- 
tioner’s services and in accordance with Anglo’s scheme of 
superannuation; and that that was Anglo’s only obligation 
to the petitioner prior to the agreement of March 22, 1940. 


Statement of whereim the findings of fact are, with re- 
spect to this the Twelfth Specification of Error, erroneous. 
—On cross examination the petitioner testified: That 
he definitely considered that Anglo had an obligation to 
make retirement payments of some kind prior to the agree- 
ment of March 22, 1940; that Anglo was obligated only to 
pay an annuity based on his services and in conformity with 
Anglo’s superannuation scheme; and that that was Anglo’s 
only obligation to petitioner prior to the agreement (R. 
job ee 


There is no evidence to the contrary. Hence there is no 
issue as to the truth of the facts in question. 
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It was error not to so find. Petitioner’s understanding 
of what Anglo’s obligation to him was, prior to the agree- 
ment of March 22, 1940, is certainly material to the question 
of the nature of the agreement by which that obigation was 
satisfied. 


13. The Tax Court of The United States erred in fail- 
ing to find as a fact that at the tume the petitioner became 
an employce of Anglo there was no correspondence or other 
writing entered into between himself and Anglo and Stand- 
ard; that petitioner did not ever have any writing to evi- 
dence that he was being offered an executive position with 
Anglo; and that there was no type of contract entered into 
between petitioner and anybody else as to his employment 
by Anglo. 


Statement of wherein the findings of fact are, with re- 
spect to this the Thirteenth Specification of Error, er- 
roneous.—On cross examination the petitioner testified: 
That there was no correspondence or other writing entered 
into between himself and Anglo, nor Standard, at the time 
or just about the time he went to work for Anglo; that he did 
not ever have any writing to evidence that he was being 
offered an executive position with Anglo (R. p. 74); and 
that there was no type of contract entered into between 
petitioner and any one else as to his employment by Anglo 
(R. pp. 74-75). 


There is no evidence to the contrary. Consequently there 
is no issue as to the truth of the facts in question. 


It was error to fail to so find. The facts in question 
are material to the issue of whether Standard in 1931 guar- 
anteed petitioner’s retirement pay and hence whether the 
contract of March 22, 1940 was a contract of annuity or a 
satisfaction by Standard of an obligation assumed by it in 
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1931. Since there was no writing, the alleged guarantee of 
Standard would have been unenforcible under the statute of 
frauds. 


14. The Tax Court of The Umted States erred in find- 
ing as a fact that petitioner paid no income tax to England 
or Canada on the payments made by Anglo to Standard. 


Statement of wherein the findings of fact are, with re- 
spect to this the Fourteenth Specification of Error, errone- 
ous.—lIt is true that petitioner paid no income tax to England 
or Canada on the payments made by Anglo to Standard. 
It was, however, error to find this as a fact since whether 
a tax was paid to England or Canada is completely imma- 
terial to the issue in this case. It may be, for all we are 
informed, that no tax was due to either England or Canada. 
In any event neither the English nor the Canadian income 
tax laws are material to a determination of the income tax 
laws of The United States. 


15. In the alternative, if it should be held that The Tax 
Court of The United States did not err as alleged in Specifi- 
cation of Error 14—The Tax Court of The United States 
erred in failing to find as facts that while petitioner was 
living in England and an officer of Anglo he did not pre- 
pare his own income tax returns; that his income tax re- 
turns were prepared by the solicitor for Anglo; that the 
solicitor for Anglo knew about the contract of March 22, 
1940; that petitioner had told said solicitor about that con- 
tract; that said solicitor did not advise petitioner as to 
whether or not the pounds paid by Anglo to Standard were 
taxable to petitioner in England; that petitioner did not 
know anything about that particular phase (that is, the 
question of whether or not the pounds paid by Anglo to 
Standard were taxable to him in England) of the English 
income tax law; that no tax was withheld on the £89,120 
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paid by Anglo to Standard; and that petitioner paid income 
taxes to England on his salary of £11,000 per year received 
from Anglo. 


Statement of wherein the findings of fact are, with re- 
spect to this the Fifteenth Spectfication of Error, erroneous. 
—The only possible purpose of the respondent in offering 
proof that petitioner paid no income taxes to England or 
Canada on the £89,120 paid by Anglo to Standard was to 
create the inference that petitioner had not been meticulous 
in performing his tax obligations. If The Tax Court of 
The United States did not err in finding as a fact that 
petitioner did not pay income taxes to England on the 
stated sum, then it was error for the Court below to fail 
to find the other facts in the record which would have ex- 
plained the facts found. Such other facts, none of which 
is disputed, are as follows: 


On redirect examination, petitioner testified: That while 
he was living in England and an officer of Anglo, he did 
not prepare his own income tax returns; that his income 
tax returns were prepared by Mr. Montague Piesse, the 
solicitor for Anglo; that Mr. Piesse knew about the contract 
of March 22, 1940; that petitioner told Mr. Piesse about 
that contract; that Mr. Piesse did not advise petitioner as 
to whether or not the pounds paid by Anglo to Standard 
were taxable to petitioner in England; that petitioner did 
not know anything about that particular phase of the 
English income tax laws; that no tax was withheld by 
Anglo; and that petitioner paid income taxes to England 
on his salary of £11,000 per annum (R. p. 77). 


16. The Tax Court of The United States erred in find- 
mg as a fact that Standard has withheld income tax from 
the monthly payments made by Standard to the petitioner. 
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Statement of whereim the findings of fact are, with re- 
spect to this the Sixteenth Specification of Error, erroneous. 
—It is true that Standard has withheld income tax from 
the monthly payments made by Standard to the petitioner. 
It was nevertheless error to find as a fact that Standard 
had withheld, for the reason that the fact of withholding is 
immaterial. The withholding was nothing more than an 
expression of Standard’s judgment upon the issue involved 
in this case—an expression incidentally which was coloured 
by a desire to play safe. It was for The Tax Court of The 
United States (as it is for this court) to decide the issue 
between petitioner and respondent—not for Standard to do 
so. The Tax Court of The United States would have clearly 
erred had it asked Mr. Eckman, the respondent’s counsel 
at the trial, for his opinion on the issue and had based a 
finding of fact on his opinion. The Court below equally 
erred when it based a finding of fact of this kind on the 
act of Standard, which clearly was merely protecting itself 
from possible liability if the issue in this case were decided 
against the petitioner. 


17. In the alternative, if tt should be held that The Tax 
Court of The United States did not err as alleged in Specifi- 
cation of Error 16—then The Tax Court of The United 
States erred in failing to find as facts that the witness, 
George S. Koch, tax counsel for Standard, in directing 
Standard to withhold from the sums paid by Standard to 
petitioner, gave his opinion; that in doing so he expressed 
his legal opinion as a lawyer; that it was his duty to pro- 
tect Standard; that any doubts would have been resolved in 
favor of Standard; that while at the time the decision was 
made, he did not have any doubts, he has since had doubts; 
and that he was simply advising his client, his employer, 
to do whatever would protect Standard most regardless of 
the effect upon petitioner. 


ee 
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Statement of wherein the findings of fact are, with 
respect to this the Seventeenth Specification of Error, er- 
roneous.—lf it was not error for The Tax Court of The 
United States to find as a fact that Standard has withheld 
income tax from the monthly payments made by it to peti- 
tioner, then it was error for The Tax Court of The United 
States to fail to find the other undisputed facts in the record 
which explain the nature of and the reason for that with- 
holding. Such other undisputed facts are as follows: 


George S. Koch, called as a witness on behalf of the 
respondent, testified on direct examination: That he is 
tax counsel for Standard (R. p. 101); that he participated 
in the decision to withhold from the monthly payments 
made to petitioner by Standard; that such sums were with- 
held (R. p. 102); that he directed Standard to withhold 
those sums because the statute on withholding dealt with 
the question of wages, and wages only, and the regulations 
provided that pensions and retirement income were treated 
as wages; that that was the basis on which the decision 
was made. On cross examination, the witness testified: 
That he had given his opinion; that he had stated why he 
directed the withholdings; that in doing so he had ex- 
pressed his legal opinion as a lawyer; that it was ‘‘assur- 
edly’’ and ‘‘certainly’’ his duty to protect Standard; that 
any doubts would have been resolved in favor of Standard; 
that he did not necessarily believe he had any doubts when 
the decision was made; that frankly he has had doubt; and 
that he was simply advising his client, his employer, to so 
act that they would be protected ‘‘whichever way the cat 
jumped’’ (R. p. 104). 
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18. The Tax Court of The United States erred in fail- 
ing to find as a fact that on January 12, 1940, an executive 
of Standard wrote an executive of Anglo as follows: 


‘“‘When I wrote you the other day, I failed to 
realize that you have a three-corner agreement be- 
tween Standard Oil of New Jersey and Mr. Wolfe, 
as a means of insuring that Anglo had discharged 
its liability for any pension payments to Mr. Wolfe. 


This phase of the case has not been adequately 
considered, and we are now undertaking to get our 
lawyers to agree to some formal release that will be 
agreed to before the annuty becomes payable on 
July the 1st. 


You can be sure that this will be advanced as 
promptly as possible.’’ (R. p. 85). 


Statement of wherein the findings of fact are, with 
respect to this the Eighteenth Specification of Error, erro- 
neous.—There can be no issue as to the existence of the 
quoted letter (R. p. 85). 


It was error to fail to find said letter as a fact. The 
Tax Court of The United States did find as a fact the letter 
of January 9, 1940 (R. pp. 22-23), obviously the letter re- 
ferred to in that part of the letter of January 12, 1940 which 
reads ‘‘When I wrote you the other day, I failed, ete.’’ 
The Tax Court of The United States, in its opinion (R. p. 
36), uses the letter of January 9, 1940 as evidence that 
petitioner’s retirement would require Standard to put up 
money to provide for petitioner’s retirement. But the letter 
of January 12, 1940 clearly indicates that the letter of 
January 9, 1940, relied upon by the Court below, was based 
upon a misunderstanding. ‘‘I failed to realize that you 
have a three-corner agreement between Standard Oil of 
New Jersey and Mr. Wolfe, as a means of insuring that 
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Anglo had discharged its lability for any pension pay- 
ments to Mr. Wolfe.’’ The liability of Anglo was its lia- 
bility under the resolution of October 22, 1931—precisely 
the liability which it discharged by the agreement of March 
22, 1940. Standard did not put up and was not required 
to put up any money. If petitioner lives long enough, so 
that the annuity paid to him by Standard exhausts the 
money paid by Anglo to Standard, Standard will, luke the 
writer of any annuity, be required to use its own funds to 
continue to pay the annuity. 


19. The Tax Court of The United States erred im fail- 
ang to find as facts the existence of the documents set forth 
on pages 90 to 93, both ncluswe, pages 95 and 96, and pages 
97 and 98 of the record. 


Statement of wherein the findings of fact are, with 
respect to this the Nineteenth Specification of Error, erro- 
neous.—There can be no issue as to the existence of the 
documents in question. The secretary of the annuities and 
benefits committee of Standard (R. p. 77) testified that 
each was in the official file of Standard relating to the re- 
tirement of petitioner (R. pp. 80, 90, 95, 97). 


It was error to fail to find the existence of said docu- 
ments as facts. They, together with other facts in the 
record, indicate that the agreement of March 22, 1940 was 
the result of negotiation, not of an agreement made as far 
back as 1931 that Standard would guarantee petitioner’s 
retirement pay in the event of his eventual retirement. 
They indicate that the process of negotiation which eventu- 
ally took the form of Anglo’s purchasing an annuity for 
petitioner from Standard was evolutionary. Finally, they 
indicate that the negotiations considered the contract of 
March 22, 1940 as the purchase by Anglo of an annuity 
for petitioner from Standard. 
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20. The Tax Court of The United States erred in find- 
ing as a fact that petitioner had no control over the payment 
of the £89,120 by Anglo to Standard in 1939. 


Statement of whereim the findings of fact are, with 
respect to this the Twentieth Specification of Error, erro- 
neous.—It is true that on cross examination petitioner tes- 


tified that he had no control over ‘‘Why the payments were 
made, . . . in August and December, 1939, when I did not 
retire until July, 1940’’ (R. p. 76). This is the only evi- 
dence in the record having to do with control by petitioner 


over the payments. Obviously, petitioner’s testimony had 
to do with the question of why the payments were made 
prior to his retirement instead of at the time of his retire- 
ment. The finding of fact is a distortion of the evidence. 
The payments were made as the result of negotiations of 
which petitioner was a party; to the extent that he partici- 
pated in those negotiations he controlled the payments. 


Specifications of Errors Relating to the Admission 


of Evidence 


21. The Tax Court of The United States erred in recew- 
mg wm evidence testimony to the effect that the petitioner 
did not pay a tax to England or Canada on the £89,120 paid 
by Anglo to Standard. 


Quotation of the grounds urged at the trial for the ob- 
jection: 
‘‘Mr. Wynn: I object, your Honor. 


‘‘Mr. Eckman: Your Honor, it shows how the 
witness considers the money was paid. 


‘““Mr. Wynn: It was not a question of what he 
considered it. It is what it was. 


Therefore I urge it is immaterial as to what he 
did as far as Canadian and English taxes are con- 
cerned’’ (R. p. 75). 
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The full substance of the evidence admitted. Petitioner 
did not pay any income tax to England or to Canada on the 
payment of the £89,120 paid by Anglo to Standard (R. pp. 
75-76). 


22. The Tax Court of The United States erred in ad- 
mitting to evidence testimony from the petitioner as to the 
purpose of Standard im withholding a part of the monthly 
payments made to the petitioner. 


Quotation of the grounds urged at the trial for the ob- 
jection: 


No grounds were urged for the reason that the Court 
overruled the objection before such grounds could be stated. 
The record (p. 76) is as follows: 


‘‘Mr. Wynn: If your Honor please, I object to 
this witness being asked what purpose the Standard 
Oil Company of New Jersey had in that. 


‘‘The Court: He is one party to this. He may 
have some knowledge that may be of value. The ob- 
jection is overruled.”’ 


It had been the purpose of counsel for the petitioner to 
urge that the question ‘‘For what purpose did Standard 
withhold a part of the monthly payments to petitioner?’’ 
called for a conclusion. 


The full substance of. the evidence admitted.—The pur- 
pose of Standard in withholding a part of the monthly pay- 
ments to petitioner was what the witness thought they would 
call a withholding tax (R. p. 76). 


23. The Tax Court of The United States erred in ad- 
nutting the testimony of the witness, Kenneth N. Rackley, 
to the effect that he was familiar with the policy of Standard 
with regard to the retirement of its employees. 
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Quotation of the grounds urged at the trial for the ob- 
jection: 


“Mr. Wynn: If your Honor please, I object. 
There has been no proof in this record that Mr. Wolfe 
was ever an employee of the Standard Oil Company 
of New Jersey, and therefore I think this evidence is 
not pertinent to the issue before the Court. 


‘“‘He was an employee of the British company’’ 
(ite pe (a). 


The full substance of the evidence admitted.—The wit- 
ness was familiar with the policy of Standard with regard 
to the retirement of its emplovees (R. p. 78). 


24. The Tax Court of The United States erred m ad- 
mitting the testimony of the witness, Kenneth N. Rackley, 
to the effect that Standard has never given a retirmg em- 
ployee a lump sum of money im lieu of pension payments; 
that Standard has never given a retiring employee a choice 
between receiving a lump sum of money and recewing the 
payments im the usual manner; and that such a lump sum 
payment would not be in accordance with the policy of 
Standard. 


Quotation of the grounds urged at the trial for the ob- 
jection: 

“Mr. Wynn: If your Honor please, I object. In 

the first place, we concede that Mr. Wolfe was not 


entitled to any lump sum of money, so that this is not 
pertinent to the issue before the Conrt. 


‘<TIn the second place, what Standard Oil may have 
done to some other employees is not pertinent to the 
agreement it made with Mr. Wolfe’’ (R. p. 79). 


The full substance of the evidence admitted.—Standard 
has not to the witness’ knowledge ever given a retiring em- 
ployee a lump sum of money in lieu of pension payment 
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(R. p. 79). Standard has not to the witness’ knowledge 
ever given a retiring employee a choice between receiving 
a lump sum of money and receiving the payments in the 
usnal manner (R. pp. 79-80). Such a lump sum payment 
would not be made in accordance with the policy of Standard 
(R. p. 80). 


25. The Tax Court of The United States erred wm ad- 
mitting to evidence testimony of the witness, Kenneth N. 
Rackley, to the effect that the file of Standard contams no 
mention or discussion of paying alump sum to the petitioner 
upon his retirement. 


Quotation of the grounds urged at the trial for the ob- 
jection: 


‘‘Mr. Wynn: If your Honor please, I will have to 
renew my objection to this line of questions that I 
made a moment ago’’ (R. p. 86). 


The full substance of the evidence admitted.—There is in 
the Standard file no mention or discussion of paying a lump 
sum to the petitioner upon his retirement (R. p. 86). 


26. The Tax Court of The Umted States erred in ad- 
mitting mn evidence the testumony of the witness, George S. 
Koch, to the effect that he participated wm the decision to 
make withholdings from the monthly payments made by 
Standard to the petitioner; that such sums were withheld; 
and in admitting evidence as to why the witness, George S. 
Koch, directed Standard to withhold such sums. 


Quotation of the grounds urged at the trial for the ob- 
jection: 


‘Mr. Wynn: Your Honor, I object to it as being 


immaterial to the issue in this case’’ (R. p. 102). 
‘¢ |. we are not interested in the legal opinion. 
I do not believe this Court needs the benefit of legal 
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opinion. That is one of the questions for you to de- 
termine, sir. ... I do not think that we are at all 
interested here in what the motives of Standard Oil 
Company may have been in withholding or not with- 
holding in respect to Mr. Wolfe. At best it would be 
no more than the opinion of the executives of Stand- 
ard Oil, including Mr. Koch, as to what they should 
do for their own protection. It has nothing to do 
with the issue before this Court, but it is primarily a 
matter of opinion. ... I object to the characterization 
of Mr. Wolfe as an employee. That has not been 
proved.’’ (R. p. 103). 


The full substance of the evidence admitted.—The wit- 
ness participated in the decision to make withholdings from 
the monthly payments made to petitioner by Standard. Such 
sums were withheld (R. p. 102). The witness directed Stand- 
ard to withhold such sums because the statute on withhold- 
ing dealt with the question of wages, and wages only, and 
the regulations provided that pensions and retirement in- 
come were treated as wages. That was the basis on which 
the decision was made. 


Specifications of Errors Not Relating to the Findings of 
Fact and Not Relating to the Admission of Evidence 


27. The Tax Court of The United States erred im con- 
cluding that the amounts recewed by petitioner were not 
received as an annuity under an annuity contract, but were 
recewed as a pension in consideration of services rendered 
im prior years. 


28. The Tax Court of The Umted States erred in con- 
cluding that ‘‘the arrangement carried out here provided 
‘benefits from a retirement fund’ in the nature of pension 
compensation for services rendered.’’ 
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29. The Tax Court of The United States erred in con- 
cluding that if the petiteoner had not ‘‘taxable imcome’’ in 
1940 in the ‘‘annuity’’ funds, he had no cost to recover tax 
free later. 


30. The Tax Court of The Umted States erred in enter- 
img its final order of redetermination that there is a de- 
ficiency in income tax for the year 1941 m the amount of 
$1,101.49. 


ol. The Tax Court of The United States erred in fail- 
ing to enter a final order of redetermination that there is no 
deficiency mm mcome taxes for the year 1941. 


SUMMARY OF THE ARGUMENT OF THE CASE 


The decision below should be reversed (1) if in the 
taxable year 1941, an amount was received as an annuity 
under an annuity contract, and (2) if a premium or con- 
sideration was paid for such annuity. 


In the taxable year 1941 an amount was received as an 
annuity under an annuity contract. It is not disputed that 
an amount was received. Said amount was received as an 
annuity under an annuity contract. The agreement under 
which the amounts were received is within every legal and 
commonly accepted meaning of the term. The fact that the 
contract was not a commercial annuity is immaterial. The 
reasoning of the Court below is unsound. Whether Stand- 
ard guaranteed petitioner’s pension and whether Anglo 
merely made a contribution to the cost of that pension is 
immaterial; but the facts are that neither of those premises 
is supported by the record. Hooker v. Hoey (27 Fed. Supp. 
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489, affirmed 107 F. (2d) 1016) is not a precedent for a 
decision adverse to the petitioner. 


A premium or consideration of $415,786.75 was paid for 
such annuity. That the payment was made is not in dis- 
pute. Under the decisions that payment was ‘‘the aggre- 
gate premiums or consideration paid for such annuity’’. 
The fact that petitioner was a non-resident alien at the time 
of such payment and therefore paid no income tax on said 
payment is immaterial. Income is determined by its nature 
not by the fact that a tax has been paid thereon. 


ARGUMENT OF THE CASE 


Introduction 


Section 22 (b)(2) of the Internal Revenue Code (Title 
26 of The United States Code) as that section applied to 
the taxable year 1941 so far as pertinent * to this matter 
reads as follows: 


... Amounts received as an annuity under an an- 
nuity ... contract shall be included in gross income; 
except that there shall be excluded from gross in- 
come the excess of the amount received in the taxable 
year over an amount equal to 3 per centum of the 
aggregate premiums or consideration paid for such 
annuity ... until the aggregate amount excluded 
from gross income under this chapter ** or prior 
income tax laws in respect of such annuity equals 
the aggregate premiums or consideration paid for 
such annuity... . 


* For the convenience of the Court, section 22 (b), as that section 
applied to the taxable year 1941, is set forth in full in Appendix A. 
| Chapter 1. 
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By reason of the portion of the statute just quoted, the 
validity of the following proposition cannot be successfully 
questioned: 


A decision determining a deficiency of income taxes for 
the taxable year 1941 is erroneous and should be reversed: 


(1) If, in the taxable year 1941, an amount was received 
as an annuity under an annuity contract; 


(2) If a premium or consideration was paid for such 
annuity. 


Since the decision now being reviewed by this Court is 
a decision of The Tax Court of The United States deter- 
mining a deficiency of income taxes for the taxable year 
1941 (R. p. 40), that decision is erroneous and should be 
reversed if the two conditions enumerated in the above 
stated proposition exist. 


This argument will seek to establish that said two con- 
ditions do exist. 


I. 


In the Taxable Year 1941 an Amount was Received 


as an Annuity Under an Annuity Contract 


In the taxable year 1941, an amount was received.—That 
petitioner received an amount from Standard in the taxable 
year 1941 is not in dispute. It has been properly so held 
in the findings of fact (R. p. 26). 


The amount so recewed was received as an annuity 
under an annuity contract. 


The agreement under which the amounts were received 
is within every legal and commonly accepted meaning of 
the term.—The amount so received was received pursuant 
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to the agreement of March 22, 1940 (R. pp. 23-26). By the 
terms of that agreement, Standard agreed to pay petitioner 
‘“a life annuity’’ (R. pp. 24-25); petitioner accepted ‘‘this 
annuity’’; and Anglo paid Standard £89,120 toward the cost 
of ‘‘the annuity’’ (R. p. 25). 


Such a contract is an annuity by any definition known 
either in law or in common parlance. 


The agreement of March 22, 1940 was executed by peti- 
tioner and Standard at the latter’s principal office located 
at 30 Rockefeller Plaza, New York, New York, and by 
Anglo at its principal office in London, England. These 
facts of the execution of the agreement were taken to be 
true and set forth in a stipulation of facts executed by 
opposing counsel (R. p. 58). It is snbmitted that in view 
of the facts present in this case, the validity of the agree- 
ment of March 22, 1940 should be governed by the laws of 
the State of New York. 


Under the laws of the State of New York, the agree- 
ment of March 22, 1940 was an annuity contract. Para- 
graphs 1 and 2 of Section 46 of the New York Insurance 
Law read as follows: 


1. ‘‘Life insurance,’’ meaning every Imsurance 
upon the lives of human beings and every insurance 
appertaining thereto. The business of life insurance 
shall be deemed to include the granting of endow- 
ment benefits; additional benefits in the event of 
death by accident or accidental means; additional 
benefits operating to safeguard the contract from 
lapse, or to provide a special surrender value, in the 
event of total and permanent disability of the in- 
sured; and optional modes of settlement of proceeds. 


2. ‘‘Annuities,’’ meaning all agreements to make 
periodical payments where the making or continu- 
ance of all or of some of a series of such payments, 
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or the amount of any such payment, is dependent 
upon the continuance of human life, except payments 
made under the authority of paragraph one. 


Since the agreement of March 22, 1940 was an ‘‘agree- 
ment to make periodical payments,’’ since ‘‘the making and 
continuance of . . . such payments’’ was ‘‘dependent upon 
the continuance of human life,’’ and since the agreement 
was not a life insurance contract, the agreement was an 
annuity contract. 


The Tax Court of The United States dismisses the fore- 
going definition with the statement, ‘‘Such law does not 
control interpretation of section 22 (b)(2)’’ (R. p. 31). 
Assuming that the laws of the State of New York do not 
govern, the fact remains that Congress in enacting section 
22 (b)(2) used the word ‘‘annuity’’. In so using that word, 
Congress must have intended it to have the meaning usually 
given to it. We submit that the New York definition is 
the meaning usually given to the word and hence is the 
meaning intended by Congress. In any event, no other 
definition which might have been intended by Congress has 
been suggested. 


The respondent’s regulations (Section 29.22 (b)(2)-2, 
Reg. 111) define an annuity as follows: 


Amounts received as an annuity under an annuity 
or endowment contract include amounts received in 
periodical installments, whether annually, semi-an- 
nually, quarterly, monthly, or otherwise, and whether 
for a fixed period, such as a term of years, or for an 
indefinite period, such as for life, or for life and a 
guaranteed fixed period, and which installments are 
payable or may be payable over a period longer than 
one year.... 
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The Tax Court of The United States dismisses the re- 
spondent’s own definition of the term ‘‘amounts received 
as an annuity under an annuity contract’’ by saying ‘‘The 
regulation does not say that every periodic payment is an- 
nuity’? (R. p. 31). But the regulation does say that 
‘amounts received in periodical installments .. . monthly 
... for life, and which installments are payable or may be 
payable over a period longer than a year’’ are within the 
term ‘‘amounts received as an annuity under an annuity 

. contract.’’ Since the amounts received by petitioner 
were ‘‘amounts received in periodical installments .. . 
monthly ...for life’’, and since such ‘‘amounts”’ were ‘‘pay- 
able or’? might ‘‘be payable over a period longer than a 
vear’’, such amounts are ‘‘amounts received as an annuity 
under an annuity ... contract’’ within respondent’s own 
definition of the term. The Tax Court’s disregard of the 
definition in the regulations is about as logical as would be 
the refusal to concede that a red headed man is an animal 
because the definition ‘‘animals include men having hair’’ 
does not assert positively that all men are animals. 


We may concede without injury to our cause that the re- 
spondent’s definition of an annuitv is not a very good one. 
An opinion of one of the respondent’s legal advisers con- 
tains a better one: 


In Solicitor’s Opinion 160 (C.B. III-2, 60) the then 
Solicitor of Internal Revenue stated: 


‘*.,. An annuity is defined in the following man- 


ner by Coke: ‘An annuity is a yearly payment of a 
certaine summe of money granted to another in fee 
for life or yeares, charging the person of the grantor 
onlye.’ (Coke’s Littleton 144b (quoted with ap- 
proval in Kent’s Commentaries (14th edition), Part 
VI, page 460); Bouvier’s Law Dictionary (Nalle 3d 
revision), 201.) However, the term has come to have 
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a somewhat broader meaning, and designates a fixed 
sum, granted or bequeathed, payable periodically, 
but not necessarily annually, subject to such specific 
limitations as to its duration as the grantor or donor 
may lawfully impose. (3 Corpus Juris, 200.) The 
essential element is the certainty of the amount to be 
paid periodically at a certain rate per annum or ina 
certain aggregate annual amount. (Peck v. Kinney, 
143 Fed., 76, 80.) It was said by the Supreme Court 
of the State of Ohio in the case of Chisholm v. Shields 
(67 Ohio State 374, 66 N. E., 93, 94) that ‘an an- 
nuity, as understood in common parlance, is an ob- 
ligation by a person or a company, to pay to the 
annuitant a certain sum of money at stated times 
during life, or a specified number of years, in con- 
sideration of a gross sum paid for such obligation.’ 
An annuity, then, is a stated sum payable periodically 
at stated times during life, or a specified number of 
years, under an obligation to make the payments in 
consideration of a gross sum paid for such obliga- 
HOM: ac4 


The amounts received by petitioner from Standard were 
amounts received as annuities under an annuity contract 
within the definitions of Lord Coke, of Chancellor Kent, of 
Bouvier, of Corpus Juris, of Peck v. Kinney, supra, and of 
Chisholm v. Shields, supra. Finally they are within the 
meaning of that term as defined by the Solicitor of Internal 
Revenue. Each such amount was ‘‘a stated sum payable 
periodically at stated times during life .. . under an obli- 
gation to make the payments in consideration of a gross sum 
paid for such obligation.’’ 


The reasoning of The Court below.—The Court below 
concluded that the amounts received by petitioner from 
Standard were not amounts received as an annuity under an 
annuity contract because (1) the contract of March 22, 1940 
‘‘was not, in form, any usual commercial annuity’’ (R. p. 
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29) ; and (2) the amounts were received as a pension for ser- 
vices rendered. 


We will discuss below, in the order stated above, the rea- 
sons of the Court below for deciding that the amounts re- 
ceived by petitioner from Standard were not amounts re- 
ceived as an annuity under an annuity contract. 


The fact that the contract of March 22, 1940 was not a 
commercial annuity contract is immaterial.—In Gillespie v. 
Commissioner of Internal Revenue (128 F. (2d) 140) this 
Circuit Court stated: 


‘¢. . . That the contract was not labeled ‘annuity 
contract’ is immaterial. Bodine v. Commissioner, 
supra.” . . . It is likewise immaterial, if true, that 


the corporation was not authorized by law to make 
an annuity contract; for, whether authorized or not, 
such a contract was made and payments thereunder 
were received by the taxpayer. ...”’ 
(See also Raymond v. Commissioner of Internal Revenue, 
114 F. (2d) 140; Beattie v. Commissioner of Internal 
Revenue, 6 T. C. 609, aff’d 159 F. (2d) 788.) 


The reasoning of the Court below that the amounts re- 
ceived by the petitioner from Standard were received as 
a pension and not as an annuity, is unsound.—While we 
freely admit that the underlying reason for the making of 
the contract of March 22, 1940, was the fact that petitioner 
had rendered services to Anglo and that Anglo was obli- 
gated to pay petitioner a pension, the fact remains that, 
technically, Anglo satisfied that oblgation by paying 
£89,120 to Standard in consideration of Standard’s writ- 
ing an annuity on petitioner’s life. A peusion for services 
rendered is paid by the employer. Anglo, which had an 
obligation to pay such a pension, satisfied that obligation. 


*103 F. (2d) 982. 
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Standard, which had no such obligation, received £89,120 
from Anglo and agreed to pay petitioner, not a pension but 
an annuity. The record amply supports the above stated 
conclusions. 


Before going to England petitioner had expected to be 
entitled to participate in Anglo’s superannuation scheme 
(R. p. 61). After he arrived in England he found that he 
was not entitled to participate in that plan and that the 
plan was not in good financial condition (R. pp. 63, 65). It 
was also obvious that petitioner, had he been eligible under 
that plan, would, after a given period, say 10 years, of 
service with Anglo, have been entitled to a pension of only 
£2,200, based on his salary of £11,000. 


Petitioner discussed these matters with Standard and 
with other executives of Anglo. 


The only results of the conversations with Standard 
were that it was decided that ‘‘this question is to be de- 
ferred until the Anglo-American Oil Company has revised 
its annuity plan’’ and that it was recognized that if the 
proposed revision of Anglo’s plan did not ‘‘fully take care 
of Mr. Wolfe’s case’”’ ‘‘the matter will have to be given 
special consideration at the proper time’’ (R. pp. 18, 80-81). 


On the other hand, in the discussion with other execu- 
tives of Anglo, in addition to an agreement being reached 
that petitioner would be considered on the same basis as 
those who were entitled to participate in Anglo’s super- 
annuation scheme (R. pp. 17, 64), it was further agreed 
that petitioner was to be treated as if he had been in the 
employ of Anglo from June 1902 (R. pp. 19, 64). These 
agreements were embodied in the resolution of October 22, 
1931 (R. pp. 19, 64, 67), which resolution not only estab- 
lished Anglo’s obligation to pay petitioner a pension but 
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fixed the formula by which the amount of that pension was 
to be determined. 


When in 1939, as the result of the advice of petitioner’s 
physician that he live in America (R. pp. 65-66), he began 
giving thought to retiring and requested of Anglo that his 
pension be payable in dollars, it was an executive of Anglo 
who, for the first time, suggested the possibility of Anglo’s 
satisfaction of its obligation to pay a pension to petitioner 
by purchasing an annuity from Standard (R. p. 66). 


This suggestion led to discussions with, but not to im- 
mediate acquiescence by, Standard. On June 16, 1939 an 
executive of Standard wrote ‘‘the problem of paying your 
annuity ... at this end has been left for future consid- 
eration’’ (R. pp. 87-88). 


On June 21, 1939, an employee of Standard wrote an 
executive of Standard: ‘‘If the retirement goes through 
you might wish to give consideration to having the pay- 
ments made from New York with a periodic billing of Anglo. 
It might turn out to be to the company’s benefit to handle 
the matter under such an arrangement if Mr. Wolfe is in 
poor health’’ (R. p. 91). This suggestion was the direct 
opposite of the purchase of annuity bv Anglo for petitioner. 
Had this plan been adopted Anglo would have continued to 
be liable for petitioner’s pension as long as petitioner lived. 
The same observations are true of the proposals ‘‘subject 
to proper approval’’ in the memorandum of June 29, 1939 
(R. pp. 20, 21, 82-83) (see page 12 herein). Had Anglo, in 
accordance with that proposal, transferred to Standard ‘‘for 
deposit to the sub-account for assigned expatriates in the 
annuity fund the estimated present value of Anglo’s lia- 
bility,’’ Anglo would not have thereby been relieved of any 
hability. It would merely have been paying a pension. 
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It is obvious, however, that Anglo wanted no such ar- 
rangement. It wanted no uncertain future hability for a 
pension for the duration of petitioner’s life. On August 4, 
1939, the executive of Anglo who had originally suggested 
the purchase of the annuity from Standard, wrote: ‘‘it 
seems to us that by far the best method of dealing with the 
matter is to embody the arrangement in a simple three- 
party agreement. ... Our actuary advises us that the 
capital liability of the amount of annuity if payable as from 
1st January 1940 works out at £88,049 and the present value 
of this as at Ist September 1939 is £87,177.’’ On August 
22, 1939, Anglo remitted the said sum of £87,177. On Jan- 
uary 12, 1940, an executive of Standard wrote an executive 
of Anglo: ‘‘When I wrote you the other day, I failed to re- 
alize that vou have a three-corner agreement between Stand- 
ard Oil of New Jersey and Mr. Wolfe, as a means of insuring 
that Anglo had discharged its liability for any pension pay- 
ments to Mr. Wolfe’’ (italics supplied) (R. p. 85). On 
March 22, 1940, in transmitting the agreement of that date 
to Anglo, an executive of Standard wrote: ‘‘We believe, 
nevertheless, that the revised agreement accomplishes the 
protection for Anglo which you sought in your draft of the 
agreement.’’ (R. p. 96). 


It is thus apparent that in the beginning of the 1939 
negotiations Standard sought to act as a mere conduit by 
which Anglo would, throughout petitioner’s life, satisfy its 
obligation to pay him a pension, and that Standard finally 
acquiesced in Angilo’s proposal that Standard accept 
£89,120, agree to pay petitioner an annuity, and entirely 
relieve Anglo of further liability for the payment of a 
pension to petitioner. The agreement of March 22, 1940, 
did precisely that. 


‘‘ ... 1. ... Standard...hereby covenants to pay Mr. 
Wolfe a life annuity ...’’ (R. p. 24). 
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**3. In consideration of Mr. Wolfe’s valuable ser- 
vices to... Anglo..., Anglo... has paid 
to... Standard..., as a contribution toward 
the cost of the annuity settlement, the sum of 
£89,120-0-0, the receipt of which sum... Stand- 
ard... doth hereby acknowledge. 


4. In consideration of the aforesaid payment... 
Standard . .. hereby indemnifies and for all 
time agrees to keep indemnified... Anglo... 
from and against any liability which... Anglo 
... might otherwise have had to Mr. Wolfe in 
respect to a pension”’ (R. p. 25). 


The Court below supports its decision by arguing that 
Standard, in entering into the agreement of March 22, 1940, 
was merely fulfilling a guarantee it had made to petitioner 
in 1931, that it is, in paying the annuity, merely fulfilling 
its own obligation to pay petitioner a pension, and that 
Anglo merely made a contribution toward the cost of the 
annuity by which that pension was paid. 


The position of the Court below is untenable in at least 
two respects: 


In the first place, it should not make the slightest differ- 
ence in the ultimate decision of this case whether Standard 
guaranteed petitioner’s pension in 1931, whether Standard 
was or is obligated to pay petitioner a pension, and whether 
Anglo paid all of the cost or merely made a contribution 
to the cost of the annuity. 


In Brodie v. Commissioner of Internal Revenue, 1 T. C. 
275, a corporation purchased for the taxpayer a paid-up 
retirement annuity as additional compensation for services 
rendered. The Tax Court properly held that the cost of 
the annuity was taxable income to the taxpayer. Com- 
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menting on the treatment to be accorded the future annuity 
payments for income tax purposes, the Court said: 


‘‘Tf and when petitioners begin to draw their annui- 

ties, assuming that the law remains what it now is, 

they will receive a tax benefit from the compensation 

payments with which they are now being taxed. For 

example, section 22 (b)(2) of the Internal Revenue 

Code reads in part as follows:...’’ (Italies supplied.) 

To the same effect is Freeman v. Commissioner of In- 

ternal Revenue (4 T. C. 582, on appeal C. C. A., 2), where 
the Court said: 


‘¢.. Payments under the annuity contracts may be 
reported properly under section 22 (b) (2)... ”’ 

In the instant case let us assume that the premises of 
the Court below are correct, that Standard did guarantee 
the petitioner’s pension, that Standard did have an obliga- 
tion to pay a pension to petitioner, and that Anglo merely 
made a contribution to the cost of the annuity. Even with 
these assumptions it cannot be denied that Anglo also had 
an obligation to pay petitioner a pension. Suppose Stand- 
ard, instead of being an oi] company, had been an insurance 
company owning all of the stock of Anglo, and having the 
obligations to petitioner which the Court below assumes. 
If, under these circumstances, Anglo had paid Standard 
£89,120 in consideration of Standard’s agreement to pay 
petitioner an annuity and to indemnify Anglo from any 
further claims from petitioner for pension, would the ar- 
rangement be any the less an annuity? The only difference 
which we have assumed in making this argument is that 
Standard is not an insurance company, and, as we have 
already seen, the fact that Standard is not an insurance 
company is immaterial. (See page 52, herein.) 


In the second place, the Court’s premises are incorrect. 
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Standard did not guarantee the payment of petitioner’s 
pension. It is true that the preamble to the agreement of 
March 22, 1940, recites that petitioner undertook the assign- 
ment with Anglo ‘‘on the understanding that if he were 
eventually retired from the service of the Anglo company 
he would receive a life annuity based on the provisions of 
the superannuation scheme of the Anglo company as in 
effect on the date of retirement and that payment of such 
sterling pension would be guaranteed by the Standard com- 
pany in dollars at an exchange rate of five dollars to the 
pound.’’ (R. pp. 23-24). 


Petitioner testified, however, that in none of the con- 
versations he had prior to going to England was the ques- 
tion of his retirement pay in the event of his eventual 
retirement ever mentioned (R. p. 61); that Standard did not 
guarantee the payment of his retirement pay (R. pp. 73-74) ; 
and that the ‘‘understanding’’ referred to in the preamble 
to the agreement of March 22, 1940, was ‘‘my understand- 
ing. I had not discussed the matter with any official of 
Standard Oil Company of New Jersey or the Imperial Oil 
Company, litd.’’ (R. p. 61). 


The agreement of March 22, 1940, was drawn by an 
executive of Standard, and no doubt stated as premises 
what were in fact the state of mind of the parties after the 
negotiations leading up to that contract were concluded. 
In any event there is ample evidence in the record to sup- 
port the petitioner’s testimony. 


In 1931 petitioner was a Canadian citizen (R. pp. 5, 18, 
16) who had always lived in Canada (R. p. 16). He was con- 
templating taking a position of indefinite duration in Eng- 
land. Why, even if he had thought of demanding that his 
retirement pay, in the event of a then uncontemplated re- 
tirement, be guaranteed by Standard, should he have de- 
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manded that it be paid in dollars? The record is clear that 
the idea of payment in dollars arose in 1939, as the result 
of the advice of petitioner’s physician that petitioner live 
in California (R. pp. 65-66). It was as the result of this 
advice that petitioner in 1939 made the request for payment 
in dollars. 


That Standard did not im 1931 guarantee the payment 
of petitioner’s retirement pay, in dollars or in any other 
way, 1s indicated by other facts in the record. 


1. There was no writing to indicate that petitioner was 
being offered a position by Anglo (R. pp. 74-75). Assuming 
that Standard made the alleged guarantee it was wholly un- 
enforcible. 


The New York law is as follows: 


New York Personal Property Law. Section 31. 
Agreements required to be in writing. 


Every agreement, promise or undertaking is void, 
unless it or some note or memorandum thereof be in 
writing, and subscribed by the party to be charged 
therewith, or by his lawful agent, if such agreement, 
promise or undertaking ; 


* * * * * * 


2. Is a special promise to answer for the debt, 
default or miscarriage of another person; * * * 


See also :— 
Union Properties v. Bogdanoff (250 App. Div. 
282) ; , 
Rosenkranz v. Schreiber Brewing Co. (287 N. Y. 
Bee): 


Terminello v. Bleecker (155 Mise. 702) ; 
Witschard v. A. Brody & Sons (257 N. Y. 97); 
Bulkley v. Shaw (289 N. Y. 133). 
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2. Petitioner assumed that he would be eligible to par- 
ticipate in the superannuation scheme of Anglo (R. p. 61). 
It was not until he found that he was not in fact so eligible 
that he raised the question (R. pp. 68, 65). Is it reasonable 
to suppose that, feeling that he was adequately protected, 
he would have asked for guarantees? 


3. Inthe discussions which petitioner had with an execu- 
tive of Standard following the suggestion made by an execu- 
tive of Anglo that Anglo purchase an annuity from Stand- 
ard, the executive of Standard asked what rate of exchange 
petitioner would want (R. p. 67). On June 16, 1939, the 
same executive of Standard wrote: ‘‘The problem of paying 
vour annuity in dollars at this end has been left for future 
consideration’’ (R. pp. 87-88). All of this is inconsistent with 
the idea that Standard had at any prior time guaranteed 
the payment of petitioner’s pension in dollars at $5.00 to the 
pound. So also is the memorandum accompanying the let- 
ter of June 16, 1939 which gave ‘‘the amount of annuity”’ 
due petitioner, assuming his retirement on various dates 
in pounds, not in dollars (R. p. 89). Again the memoran- 
dum of June 21, 1939, gave the annuity, this time in dollars, 
but converted, not at $5.00 to the pound but at $4.68 to the 
pound. In the same memorandum it was suggested that con- 
sideration be given ‘‘to having payments made by New 
York with a periodic billing to Anglo’’ (R. p. 91). The 
idea of a periodic billing to Anglo was certainly incon- 
sistent with the idea that Standard had any then existing 
obligation to pay petitioner’s pension. If Standard had in 
1931 guaranteed the payment of petitioner’s pension at $5.00 
to the pound, why on Junc 29, 1939, was the payment of the 
annuity ‘‘by New York in dollars, converted at the rate of 
£5.00 to the pound”’ (there was incidentally no mention made 
of any guarantee other than ‘‘any cost incurred in New 
York by reason of a sterling rate less than $5.00 would be 
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absorbed by Jersey’’) ‘‘subject to proper approval’’? (R. 
pp. 81-88.) If it had been guaranteed, it needed no ap- 
proval. Finally, the letter of January 9, 1940 (R. pp. 22- 
23) announces, as if it were something new: ‘‘We have un- 
dertaken to guarantee Mr. Wolfe, ete.’’ * 


The Court below argues that Standard must have had 
an obligation to pay all or a part of petitioner’s pension 
because the pension was in part based on years of service 
rendered by petitioner before he entered the employ of 
Anglo. There is not a shred of evidence that the arrange- 
ment evidenced by the resolution of October 22, 1931, where- 
by petitioner was to be considered to have been in the em- 
ploy of Anglo since 1902, was ever discussed with Standard. 
That was a contractual arrangement between Anglo and 
petitioner with which Standard had nothing to do. Peti- 
tioner simply made a request which was agreed to by Anglo. 


Anglo did not merely make a contribution to the cost of 
petitioner’s pension. Anglo paid Standard the full cost of 
that pension computed on an actuarial basis. As a result 
of the resolution of October 22, 1931, Anglo was obligated 
to pay petitioner, assuming his retirement on July 1, 1940, 
a pension of £7,293 (R. p. 67). If he had retired on Janu- 
ary 1, 1940, the amount would have been £7,095 (R. p. 82).** 


* This letter in proceeding “that the money which you provided 
plus the additional amounts which Standard Oil Co. of New Jersey 
will be required to put up, will be used to assure him the annuity to 
which he is entitled” was written under a misunderstanding—a mis- 
understanding which was recognized by the letter of January 12, 1940 
(R. p. 85). The fact remains, however, that even the situation as 
misunderstood is clearly inconsistent with the idea that Standard had 
theretofore made any guarantee to, or had any liability to, petitioner. 

** Incidentally, Standard’s pension plan was obviously not identical 
with Anglo’s. In the letter of June 29, 1939, it was said: “We under- 
stand that under the agreement with Mr. Wolfe, he is to receive, upon 
retirement, a life annuity calculated in accordance with the Anglo Plan 
and their discount absorption program (the latter being identical to 
ours).”” In other words, the former, the plan, was not identical. 
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In the letter of August 4, 1939 (R. pp. 83-84) it was stated: 
“Our actuary advises us that the capital lability of the 
amount of annuity if payable as from 1st January 1940 works 
out at £88,049, and the present value of this as at lst Septem- 
ber 1939 is £87,177.’’ Anglo paid said £87,177 in August 
1939, thus paying the full then value of the capital liability 
on the assumption petitioner was to retire on January 1, 
1940. Instead of retiring on that date, petitioner retired on 
July 1, 1940, so that the payment of £87,177 was not enough. 
Therefore an additional £1943 was paid. 


The only contribution Standard will ever have to make 
will be made if petitioner survives his expectancy of life. 
Every writer of every annuity takes the risk that the annui- 
tant will live longer than expected. 


Hooker v. Hoey (27 Fed. Supp. 489, aff’d 107 F. (2d) 
1016) is not a precedent for a decision adverse to the peti- 
tioner.—The Court below rests its decision that the amounts 
received by petitioner from Standard were not amounts re- 
ceived as an annuity under an annuity contract on the au- 
thority of Hooker v. Hoey (27 Fed. Supp. 489, aff’d 107 F. 
(2d) 1016). 


The taxpayer in the Hooker case had been an employee 
of Vacuum Oil Co. He became entitled to receive a pension 
from Vacuum and actually received a pension paid by 
Vacuum for a period of time. This was clearly no ‘‘eontract 
of annuity.’’ It was the situation which would have existed 
had petitioner received his pension from Anglo. Thereafter, 
Vacuum was succeeded by Standard Oil Co. of New York. 
Standard Oil Co. of New York became possessed of all the 
assets, and assumed all the liabilities, of Vacuum. The 
pensioner attempted to spell out a ‘‘contraect of annuity”’ 
on the theory that when Vacuum transferred all its assets 
to Standard Oil Co. of New York and the latter assumed the 


63 


liability for the pension, along with all the other liabilities 
of Vacuum, Vacuum had purchased an annuity for the pen- 
sioner from Standard Oil Co. of New York. 


Any analogy to the instant case is, to say the least, 
strained. In the Hooker case there was no contract of an- 
nuity either when the pension was granted or when the 
merger of the two corporations occurred. In the instant 
ease, Anglo paid Standard the then value, computed actu- 
arially, of the capital liability it had incurred to petitioner. 
Standard, specifically in consideration of such payment, 
bound itself to pay petitioner an annuity. Anglo was re- 
lieved of and indemnified against liability for all time. This 
we submit was no mere substitution of Standard for Anglo; 
it was a contract of annuity and the amounts received by 
petitioner were ‘‘amounts received under a contract of an- 
nuity.’’ 


Ik. 


A Premium or Consideration of $415,786.75 Was 
Paid for Such Annuity 


That Anglo paid Standard £89,120 or $415,786.75 (R. p. 
26) and that Standard ‘‘agreed to accept the aforesaid 
£89,120-0-0 from The Anglo Company and to pay Mr. Wolfe 
a life annuity’”’ (R. p. 24) can not be questioned. 


Was such payment ‘‘the aggregate premiums or con- 
sideration for such annuity’’? 


It has been repeatedly and uniformly held that the entire 
cost or purchase price of the annuity, when purchased by an 
employer for an employee as additional compensation, is 
includible in the gross income of the annuitant in the year 
of purchase and recovered by the annuitant under the 
method prescribed in section 22 (b)(2) of the Internal 
Revenue Code. 
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In Brodie v. Commissioner of Internal Revenue (1 T. C. 
275) a corporation purchased for the taxpayer a paid-up 
retirement annuity as additional compensation for services 
rendered. The petitioner had no right to a cash payment in 
lieu of the annuity, the policy could not be assigned, nor was 
there any cash surrender feature. The respondent proposed 
a deficiency in income taxes based upon the determination 
that the purchase price of the annuity was ineludible in 
gross income in the year of purchase. The Court, holding 
for the respondent, stated: 


‘“‘The Board said in N. Loring Danforth, supra,* 
‘That the purpose, plan and effect was to give 
petitioner this additional compensation for his ser- 
vices is manifest. The benefit was directly to him, 
and the corporation received no more benefit than any 
employer derives when it increases the compensation 
of its emplovee. .. .’ 


“‘The facts being what they are, we can see no 
distinction in principle from the issue involved in the 
instant proceedings and that which was involved in 
the above cited cases. It seems to us that our de- 
cision must be the same....’”’ 


As to the recovery of the cost of the annuity, the Court 
said: 

‘¢ |. If and when petitioners begin to draw their 
annuities, assuming that the law remains what it now 
is, they will receive a tax benefit from the compensa- 
tion payments with which they are now being taxed. 
For example, section 22(b)(2) of the Internal Reve- 
nue Code reads in part as follows:...”’ 


In other words, the Court held that the amount paid by 
the employer was ‘‘the aggregate premiums or considera- 
tion paid for such annuity’’ within the meaning of section 
22 (b) (2). 

a TPss B01, AN, ae 
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The Tax Court of The United States and the Cirenit 
Court of Appeals reached the same conclusions in Freeman 
v. Commissioner of Internal Revenue (4 T. C. 582, on ap- 
peal C. C. A.-2); Hackett v. Commissioner of Internal Rev- 
meee). ©. 1325, afi’dl 159 FP. (2d) 121,06. C. Awl); 
Oberwinder v. Commissioner of Internal Revenue (147 F. 
(2d) 255, C. C. A.-8, aff’g T. C. Memo. April 26, 1944); 
Hubbell v. Commissioner of Internal Revenue (150 F. (2d) 
516, C. C. A.-6, aff’ 3 T. C. 626) ; and Ward v. Commissioner 
of Internal Revenue (159 F. (2d) 502, C. C. A.-2, aff’g T. C. 
Memo. November 29, 1945). 


In the Hackett case, supra, The Tax Court said: 


‘¢ |. . Furthermore, we specifically held in Wiu- 
liam E. Freeman, supra, that the cost ($71,339.20) of 
the annuity contracts there involved which had been 
purchased to compensate Freeman was income to him 
in 1939, when the contracts were received, and that 
‘Payments under the annuity contracts may be re- 
ported properly under section 22 (b)(2), and for that 
purpose $71,339.20 will represent their cost.’ In other 
words, in the Freeman case we construed the words 
‘aggregate premiums or consideration paid for such 
annuity’ to include payments by others on behalf of 
the annuitant in the form of compensation as well as 
by the annuitant himself.... ’’ (Italics supplied.) 


As to the treatment of the amounts received by the an- 
nuitants The Tax Court said in the Ward case, supra: 


‘*Section 22 (b)(2) of the Internal Revenue Code 
provides that income from annuity payments in ex- 
cess of 3 per cent of the consideration paid shall be 
excluded from gross income until the aggregate 
amount excluded from gross income equals the aggre- 
gate premiums or consideration paid for the annuity ; 
in other words, that up to the amount of the consid- 
eration paid the petitioner will not be taxed upon the 
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annuity payments ... except to the extent of 3 per 
cent of the aggregate premiums or consideration paid 
tome annuity. «95 
The only differences between the instant case and the 
cited cases are: In the cited cases the annuities were pur- 
chased from insurance companies (which, as we have seen— 
see page 52 herein—is immaterial), and in the cited cases 
the annuitant paid income taxes to The United States on the 
aggregate premiums or consideration paid for the annuity. 
The Court below rests its opinion in this respect on the lat- 
ter difference, citing Jones v. Commissioner of Internal 
Revenue (2 T. C. 924). 


We concede that the petitioner paid no income tax to 
The United States in 1940 based upon the inclusion in his 
gross income of the purchase price of the annuity. How- 
ever, when the consideration for the annuity was paid, peti- 
tioner was a non-resident alien (R. p. 16) and as such was 
not required by law to pay any income tax to The United 
States. However, it cannot be doubted that if the petitioner 
had been a resident of The United States he would have 
been taxable on the purchase price of the annuity under the 
rule laid down in the Brodie line of cases. The inquiry 
therefore resolves itself into this: Is a receipt income be- 
cause of its nature, as we contend, or is it income because 
an income tax has been paid upon it, as the Court below 
reasons? An income tax is a mere incident to income; the 
fact of the income tax does not make an item income. Its 
nature makes it income, and because it is income, the income 
tax attaches. 


Under the rationale of the Brodie line of cases, the pay- 
ment by Anglo to Standard was by its nature income. The 
fact that the petitioner’s status at the time as a non-resi- 
dent alien prevented the imposition of the tax, is immate- 
rial. 
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We frankly do not know whether the payments made by 
Anglo to Standard would have been considered income 
under the English income tax laws. We do know that peti- 
tioner was not advised by the solicitor, who prepared his 
returns and who knew the facts, to report it (R. p. 77), but 
even if we assume that it was not taxable in England, we 
submit that we are here considering an American, not an 
English, statute. It was income under our law, and that is 
all that is material. In England, capital gains are not taxed. 
Let us suppose that an Englishman, living in Eneland, ex- 
changes the stock of Corporation A which cost him $100, 
not in a corporate reorganization, for stock of Corporation 
B having a value of $200. Under English law, the gain of 
$100 is not taxed. Had our Englishman been a resident of 
The United States when he made the exchange the $100 
would have been taxable. Will it be seriously argued, that 
if he becomes a resident of The United States, bringing the 
B stock with hin, his basis for determining gain or loss on a 
sale of the B stock in The United States is anything other 
than the $200—its value when he received it? We think 
not. It is American law that governs. 


CONCLUSION 


The decision of The Tax Court of The United States 
should be reversed. 


Dated: Los Angeles, California, 
January 12, 1948. 
Respectfully submitted, 
Wiiu1am GALBALLy, JR., 
510 South Spring Street, 
Los Angeles 13, California. 


Counsel for Petitioner. 
Of Counsel: 


James O. Wynn. 
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APPENDIX A 
Section 22 (b) of the Internal Revenue Code (Title 26 
of The United States Code): 


Exclusions from Gross Income.—The following 
items shall not be included in gross income and shall 
be exempt from taxation under this chapter: * 

(2) Annuities, EHtc—Amounts received (other 
than amounts paid by reason of the death of the in- 
sured and interest payments on such amounts and 
other than amounts received as annuities) under a 
life insurance or endowment contract, but if such 
amounts (when added to amounts received before 
the taxable year under such contract) exceed the ag- 
gregate premiums or consideration paid (whether or 
not paid during the taxable year) then the excess 
shall be included in gross income. Amounts received 
as an annuity under an annuity or endowment con- 
tract shall be included in gross income; except that 
there shall be excluded from gross income the excess 
of the amount received in the taxable year over an 
amount equal to 3 per centum of the aggregate prem- 
iums or consideration paid for such annuity (whether 
or not paid during such year), until the aggregate 
amount excluded from gross income under this chap- 
ter or prior income tax laws in respect of such an- 
nuity equals the aggregate premiums or considera- 
tion paid for such annuity. In the case of a transfer 
for a valuable consideration, by assignment or other- 
wise, of a life insurance, endowment, or annuity con- 
tract, or any interest therein, onlv the actual value 
of such consideration and the amount of the premiums 
and other sums subsequently paid by the transferee 
shall be exempt from taxation under paragraph (1) 
or this paragraph. The preceding sentence shall not 
apply in the case of such a transfer if such contract 
or interest therein has a basis for determining gain 
or loss in the hands of a transferee determined in 
whole or in part by reference to such basis of such 
contract or interest therein in the hands of the trans- 
feror. 

“Chapter 1. 


